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INDEX ON APPEAL 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK X 

UNITED STATES OF AMERICA 

-AGAINST- 71 CR 500 

BENJAMIN SCHWARTZBERG, 

DEFENDANT. 

_X 


PHOTOCOPY OF DOCKET ENTRIES 
SUPERSEDING INDICTMENT FILED (5/19/71) 

GOVT'S NOTICE OF READINESS FOR TRIAL FILED 

(5/19/71), 

ORDER FILED THAT CASE BE PRE-TRI ED ON 
(5/3/73) (4/23/73) 

NOTICE OF APPEARANCE FILED (5/3/73) 

GOVT'S TRIAL BRIEF AND MEMO OF LAW FILED 
CONCERNING ON THE SCENE IDENTIFICATION (9/17/73) 

2 ORDERS OF SUSTENANCE FILED (9/21/73) 

JUDGMENT AND COMMITMENT AND ORDER OF PROBATION 
FILED (1/18/74) 

NOTICE OF APPEAL FILED (1/28/74) 

CLERK'S CERTIFICATE 
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POCKET ENTRIES 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK X 

UNITED STATES OF AMERICA 

-AGAINST- 

BENJAMIN SCHWARTZBERG, 

DEFENDANT. 

_X 

ATTORNEYS FOR U.S.: 

ATTORNEYS FOR DEFENDANT: NATHAN KESTUBAUM, 51 EAST 42 STREET, 
NEW YORK, NEW YORK, C212) 661-2448 

DID DELAY COMMERCE BY MEANS OF EXTORTION, ETC. 

FINED $10,000.00 

5/19/71 - BEFORE WEINSTEIN J - SUPERSEDING INDICT¬ 
MENT FILED. ' 

6/3/71 - BEFORE WEINSTEIN, J. - CASE CALLED - 

DEFENDANT S COUNSEL PRESENT - DEFENDANT ARRAIGNED AND ENTERS 
A PLEA OF NOT GUILTY - BAIL $15,000 CONTINUED, 

1/28/72 - BEFORE ROSLING, J. - CASE CALLED - MARKED 
READY ON 24 HOURS NOTICE - NOTICE BE GIVEN AFTER FEB. 18, 

1972 AT 10 A.M. 

3/21/72 - GOVT *S NOTICE OF READINESS FOR TRIAL FILED. 
3/27/72 - BEFORE ROSLING J - CASE CALLED - MARKED 
READY ON 24 HOURS NOTICE 

12/11/72 - BEFORE ROSLING J - CASE CALLED - DEFENDANT 
AND HIS ATTORNEY PRESENT - CASE MARKED READY AND PASSED. 

12/12/72 - BEFORE ROSLING, J - CASE CALLED - NO 
APPEARANCE ON BEHALF OF THE PLAINTIFF AND THE DEFENDANT - 
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NONE REQUIRED - CASE MARKED READY AND PASSED. 

12/13/72 - BEFORE ROSLING J - CASE CALLED - ADJOURNED 

TO 12/14/72 

12/14/72 - BEFORE ROSLINC, J - CASF ( Al l I'D. DEFENDANT 
AND PLAINTIFF NOT PRESENT. NONF REQUIRED AS STATED BY THE 
COURT. CASE MARKED READY AND PASSED. ADJOURNFD TO DECEMBER 
18, 1972, AT 10 A.M. 

12/18/72 - BEFORE ROSLING J - CASE CALLED - DEFENDAN1 
NOT PRESENT - ADJOURNCD TO 12/19/77. 

12/19/77 - BEFORE ROSLING J - CASE FAILED - MARKED 
RFADY AND PASSED - ADJOURNED TO 12/26/72 AT 10:00 A.M. 

12/26/72 - BEFORE ROSLING J - CASE CALLED - ADJOURNI D 
TO 1/5/73 AT 10:00 A.M. 

4/23/73 - BY WE1NSTCIN, J - ORDER FIIFD, THAT THIS 

CASE BE PRE-TRI ED ON 5/3/73 

5/3/73 - NOTICE OF APPEARANCE FILED. 

5/3/73 - BEFORE WEINSTEIN J - CASr CALI ED - DEFENDANT 
AND COUNSEL PRESFNT - PRE TRIAL CONFERENCE HELD AND CONCI UOrD - 
TRIAL SET FOR SEPTEMBER 17, 1973 AT 10:00 A.M. 

9/17/73 - GOVT’S TRIAL BRIEE FIIFD, AND MEMORANDUM 
Of- ALW CONCERNING ON THI SCENE IDENTIFICATION FIITD. 

9/17/7 3 - 111 TORE Wl INSTLIN J - CASE CAM I D - DFETNDANT 
AND COUNSEI NATHAN KF STENBAUM PRISINT - DEFENDANTS MOTION TO 
SUPPKI SS - HEARING ORDER! D AND BEGUN - HEARING CONCIUDED - 
PI I INPAN IS MOTION TO SUPPRESS IS DIN 11 D - TRIAI ORDERED AND 
III GUN - JURORS SLI I CTI D AND SWORN - TRIAI FONT INUI D TO 9/18//3 
A1 10:45 A.M. 
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9/18//3 - BEFORE WEINSTEIN d - CASE CALLED - DE¬ 
FENDANT AND COUNSEL PRESENT - TRIAL RESUMED. TRIAL CONTINUED 
TO 9/19/73. 

9/19/73 - BEFORE WEINSTEIN d - CASE CALLED - DEFENDANT 
AND COUNSEL PRESENT - TRIAL RESUMED - TRIAL CONTINUED TO 

N 

SEPTEMBER 20, 1973. 

9/20/73 - BEFORE WEINSTEIN d - CASE CALLED - DEFENDANT 
AND COUNSEL PRESENT - TRIAL RESUMED - TRIAL CONTINUED TO 
SEPTEMBER 21, 1973, AT 11:00 A.M. 

9/21/73 - BEFORE WEINSTEIN d - CAS.* CALLED - DEFENDANT 
AND COUNSEL PRESENT - TRIAL RESUMED - dURY RETURES FOR DELI¬ 
BERATION AT 3115 P.M. - dURY RETURNS AND RENDERS A VERDICT 
OF GUILTY AS CHARGED - dURY EXCUSED - ALL MOTIONS DEFERRED 
TO DATE OF SENTENCE - SENTENCE ADdOURNED WITHOUT DATE - BAIL 
CONTINUED. 

9/21/73 - BY WEINSTEIN d - 2 ORDERS OF SUSTENANCE 

FILED. 

1/18/74 - BEFORE WEINSTEIN d - CASE CALLED - DEFENDANT 
AND COUNSEL NATHAN KESTENBAUM PRESENT - DEFENDANT’S MOTION TO 
SET ASIDE THE VERDICT ARGUED AND DENIED - CONFIDENTIAL SEN¬ 
TENCING MATERIAL ORDERED SEALED - MARKED AST COURT EX#2 AND 
PLACED IN THE VAULT OF THE CLERKS OFFICE. DEFENDANT SENTENCED 
TO 10 YEARS IMPRISONMENT PURSUANT TO T-18, U.S.C. SEC. 3651 - 
DEFENDANT TO SERVE 6 MONTHS AND EXECUTION OF THE REMAINDER OF 
THE SENTENCE IS SUSPENDED AND THE DEFENDANT IS i LACED ON PRO¬ 
BATION FOR 5 YEARS AND FINED $10,000 ON COUNT 1. SPECIAL 
CONDITION OF PROBATION - DEFENDANT TO CUT OFF HIS CONNECTION 


A-4 A 








WITH UNION AS ORGANIZER - STAY OF EXECUTION OF SENTENCE IS 
GRANTED PENDING APPEAL. 

1/18/74 - JUDGMENT AND COMMITMENT AND ORDER OF PRO¬ 
BATION FILED - CERTIFIED COPIES TO MARSHAL AND PROBATION. 
1/28/74 - NOTICE OF APPEAL FILED. 

1/28/74 - DOCKET ENTRIES AND DUPLICATE OF NOTICE OF 
APPEAL MAILED TO THE C OF A (WITH FORM A) 

2/6/74 - ORDER RECEIVED FROM THE COURT OF APPEALS 
THAT THE INDEX TO RECORD BE DOCKETED ON OR BEFORE FEBRUARY 
19, 1974. 
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SUPERSEDING INDICTMENT 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK X 

UNITED STATES OF AMERICA 

-AGAINST- 

BENJAMIN SCHWARTZBERG, 

DEFENDANT. 

_X 

THE GRAND JURY CHARGES: 

COUNT ONE 

1. AT ALL TIMES HEREINAFTER MENTIONED, 21-44 FOOD 
CORP., INCORPORATED UNDER THE LAWS OF THE STATE OF NEW YORK, 
LOCATED AT 21-44 UTOPIA PARKWAY, WHITESTONE, QUEENS, WITHIN 
THE EASTERN DISTRICT OF NEW YORK, OPERATED A BUSINESS THROUGH 
ITS CORPORATE OFFICERS, AND IN THE CORPORATION OF THE SAID 
BUSINESS, THE SAID CORPORATION THROUGH ITS CORPORATE OF¬ 
FICERS AND EMPLOYEES ORDERED AND PURCHASED INGREDIENTS, SUCH 
AS FLOUR, SALT, MALT, AND YEAST FOR THE MANUFACTURE OF BAGELS, 
WHICH INGREDIENTS MOVED IN INTERSTATE COMMERCE FROM VARIOUS 
LOCATIONS IN THE STATE OF NEW JERSEY, AS WELL AS FROM VARIOUS 
LOCATIONS IN THE STATES OF THESE UNITED STATES TO THE EASTERN 
DISTRICT OF NEW YORK. 

THAT BETWEEN ON OR ABOUT THE 10TH DAY OF JULY 1970, 

AND ON OR ABOUT THE 1ST DAY OF AUGUST 1970, THE EXACT DATES 
BEING UNKNOWN TO THE GRAND JURY, WITHIN THE EASTERN DISTRICT 
OF NEW YORK, THE DEFENDANT BENJAMIN SCHWARTZBERG DID UNLAWFULLY 
OBSTRUCT, DELAY AND AFFECT COMMERCE, AS THAT TERM IS DEFINED 
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IN SECTION 1951 OF TITLE 18, UNITED STATES CODE, AND THE 
MOVEMENT OF ARTICLES AND COMMODITIES IN SUCH COMMERCE, 

BY EXTORTION, AS THAT TERM IS DEFINED IN SECTION 1951, TITLE 
18, UNITED STATES CODE, THAT IS TO SAY, THE DEFENDANT 
BENJAMIN SCHWARTZBERG OBTAINED PROPERTY RIGHTS, INCLUDING 
THE RIGHT TO CONDUCT A BUSINESS, FROM THE 21-44 FOOD CORP., 

BY THE WRONGFUL USE OF ACTUAL AND THREATENED FORCE, VIOLENCE 
AND FEAR AGAINST THE 21-44 FOOD CORP., ITS OFFICERS, EMPLOYEES 
AND CUSTOMERS. 

A TRUE BILL 


FOREMAN 


UNITED STATES ATTORNEY 
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THE COURT: Now, ladles and gentlemen: 


3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


You are going to hear the openings. These are 
Just brief statements of what the attorneys 
believe the evidence will shtw, it Is not 
Itself evidence. 

Proceed, gentlemen. 

MR. SHANLEY: Shall I proceed, your Honor? 

THE COURT: Yes. 

(Mr. Shanley opened to the jury In behalf 
of the Government as follows:) 

MR. SHANLEY: Mr. Kestnbaum, Mr. Foreman, 
ladles and gentlemen: 

As the Court has already pointed out to 
you, my name Is Richard L. Shanley, and please 
excuse my voice, I've got a little cold and 
If you can't hear me, make an Indication and 
I'll try to speak louder. 

I'm going to spend the next few minutes 
with you giving to you an opening statement. The 
opening statement Is Just what it is: opening 
statement. It's an outline of what the 
Government expects to prove in the course 
cf th!s trial. It's basically to enable you 
to follow the trial mor 1 coherently and to 
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understand, perhaps remember and keep In 
mind what I said so that you will follow the 
witnesses when they come on the stand, you 
will have some Idea. It wouldn't be a 
complete surprise as to what the testimony 
will be. 

My statements now are nil evidence, by 
the way, simply what I say. What Mr. Kestnbaum 
says when he makes his opening statement, that's 
not evidence either. 

Now, In this case, the defendant has 
been Indicted, charged by a Grand Jury. And 
the Court read to you part of the Indictment. 

I'm going to read to you again the pertinent 
parts of the Indictment so you knew what 
he was charged with. 

It's a one-count Indictment, one charge: 

"Between on or about the lOlhday of July, 
1970, to on or about the 1st day of August, 

1970, the exaot dates being unknown to the 
Qrand Jury, and within the Eastern District, 
the defendant, Benjamin Sohwartsberg, did un¬ 
lawfully obstruct, delay, and affect Inter¬ 
state commerce, by extortion, that Is to say. 
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the defendant, Benjamin Schwartzberg, obtained 
property rights. Including the right to conduct 
a business from 21-44 Pood Corporation, by the 
wrongful use of actual and threatened force.” 

The indictment has other language In 
it, but basically, that's the charge, a charge 
of extortion. 

And the Government Is going to have a 
number of wltneases, and I will not preface 
my synopsis of it, of the witnesses' testimony, 
by Identifying all the witnesses by name. 

I'll Just try to give you what the whole 
picture will be when they testify. 

Now, 21-44 Pood Corporation was the 
store located in Whitestone. Queens. My 
geography may not be exact. It was In Queens. 

It was on Utopia Parkway, and this store was 
opened In early January, 1970, and they made 
bagels. 

The owners — Phil Relcher was the 
operating man In the store. He was one of three 
or four owners and they made bagels on the 
premises and they delivered them to accounts 
located In Long Island and Queens and up In 
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the Bronx also, end they started late '69, 
early 1970. 

The defendant, Benjamin Schwartzberg, 
had his own business. Star of David Bagel 
Corporation, and that business was to also manu¬ 
facture bagels and to sell them to various 
accounts. 

Now, you'll hear the testimony from 
Mr. Releher for one. He worked at his 21-H4 
Pood Corporation every day. He ca*oe In early 
and stayed late. 

Other ea^loyees will testify about 
working at 2i-M, the hours that they spent 
working. 

This was a new business and they were 
starting. They were all young and energetlo 

and enthusiastic and the business, as new 

* 

businesses go, was progressing. 

They solicited accounts, they got 
new aeeounts and they were building their 
business. 

New, Mr, R eleher had been warned by 
other peOLODa."Jaalt-.do ce rt ain things. Don't 
compete wit h Mr. Schwart sbera." because if he 
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competes with Mr. Schwartzberg, something 
might happen. 

But Mr. Reicher continued. He was 
going to make his business and he was going 
to make a go out of it. 

As the summer, into the early summer. 

Pood Corporation obtained certain accounts 
Waldbaum's account, you know the supermarket 
Waldbaum's, they have stores all over the 
Queens, out in Long Island, and the Bronx. 

They obtained these accounts. Some of these 
accounts had been previously serviced by 
Mr. Schwartzberg. 

In the early part of the summer, late 
June, early July, Mr. Phil Reicher was con¬ 
fronted by Mr. Schwartzberg. And they had 
a conversation in which Mr. Reicher said 
words to the effect that business is business. 

At that time, Mr. Schwartzberg 
threatened him. Mr. Reicher knew what it was 
all about because he had heard of Mr. 
Schwartzberg's reputation. He knew. However, 
they continued to solicit these new — not 
solicit; service these new accounts, these 
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Waldbaum accounts. Things started to 
happen. Little Incidents occurred In this 
21-44 Bagel Stop. Windows were broken. Other 
things happened. 

However, Mr. Relcher, although feeling 
uneasy, he and his parfcner<*__feellng uneasy, 
continued In the business. And eventually, 
one morning, early morning In July, mid-July 
of 1970, the delivery truok, the bagel delivery 
truok, a little International van In which they 
delivered their bagels, was parked outside the 
Bagel Stop, the premises. And one early 
morning In mid-July, the defendant attempted 
to set fire to that truck. He was seen by 
an employee of the 21-44 Pood Corporation, 
or a former employee, but a person. She 
was aetually a former employee. She had been 
working for them. 

He was seen, the firemen camt, they 
put out the fire — the policemen put out 
the fire first, and the firemen came. 

Baaed on her description, police, 
that very night, went out, found Mr. Sohwartsberg 
driving his oar, a short vicinity away, brought 
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him back. She Identified him. 

Mr. Schwartzberg was then brought 
down to the police station and booked and a 
complaint was drawn up against him at that 
time. 

Now, this truck was then unservicable 
after that. It was impounded by the police 
as evidence. The owners, Mr. Relcher and 
Mr. Steinberg, and others, they decided that 
the danger was too great for them. They 
didn't know what was going to happen next. 

They ware afraid for their lives. They were 
scared, and you'll hear this testimony from 
these witnesses. 

Eventually, their fear plus the fact 
that they didn't have the truck any more, they 
couldn't make their deliveries the way they 
had in the past. Eventually, they decided 
we better get out. And they got out. They 
closed their doors. The end of July, they 
were no longer in the bagel manufacturing 
and delivery business. 

When I say bagel delivery business, 
the delivery and sale to wholesale accounts 
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like Waldbsum's. They quit. They gave up. 

And that's In a nutshell, ladles and gentlemen, 
the testimony that you will hear In the next 
day or so. 

At the end, after you have heard all 
the evidence, I'll get another opportunity 
to speak to you, perhaps highlight points of 
evidence for you. And I'm confident, ladles 
and gentlemen, that the evidence that you hear 
will prove beyond a reasonable doubt, prove 
to your satisfaction, that the defendant did 
in fact oo—It the crime which Is alleged In 
this lndlotment. And thank you for your 
kind attention. 

(Nr. Kestnbaum opened to the Jury in 
behalf of ths defendant as follows:) 

MR. KB3TKBAUM: May it please the 
Court, Mr. Shanley, Mr. foreman, ladies and 
gentlemen of the Jury: 

My name is Nathan Kestnbaum. The only 
dlstinotlon of that name is that praotieally 
nobody ever spells it right. I'm the attorney 
for the defehdant. 

My learned adversary has given a state 
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of facts and th»t he, you might say, he's 
stuck with It. TOiat's what he's got to 
try to prove to you. 

I expect that when the evidence Is 
In, you will readily perceive that the facts 
are entirely different. 

This bagel company, 21-M, or whatever 
It may be called, was In difficulties, finan¬ 
cial difficulties. Their checks were bouncing, 
they didn't pay anyone. 

They were — It was a going firm, as 
Mr. Shanley said, but he didn't use the word 
In the right way. It was going very fast, out 
of business. 

And you will note from his own opening 
statement, with reference to this truck and 
you'll hear much about It later, that the 
truck was Impounded by the police. 

And I think the evidence Is going to show 
you that they were desperately In debt and 
default with respect to payments on the truck 
and everything else. 

And Mr. Schwartsberg had as much to 


25 


do with them going out of business as the man 
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In the moon. It was an unprofitable 
venture. They were not go-getters. This 
Is a free market. They had a right to take 
business from competitors and from Mr. 
Schwartcberg's firm or from anyone else 
they could. But they fell as a result of 
their own efforts. 

At the time when they were going 
under, It would have seemed to them to have 
been a splendid Idea to blame It on a 
competitor and. Incidentally, the proof 
will establish to you that this Mr. Relcher, 
who you heard about, was a former employee, 
with a very satisfactory relationship with 
Mr. Sohwartsberg, the defendant. 

The faots are not as the Government 
has stated, and the proof will develop It. 
Even though I might remind you that I don't 
have to prove anything at all, the defendant 
doesn't have to prove anything. He can 
remain with lips sealed from the beginning 
of this trial to the very end. 

It is Incumbent upon the Government 
to prove guilt beyond a reasonable doubt, and 
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the defendant alts there protected with 
one of the strongest presumptions known to 
the law: the presumption of Innocence. 

I am satisfied without any question 
that after you listen to the evidence» with 
an open mind, that's all I ask, and give this 
defendant the fair trial that he's entitled 
to, you will readily conclude that In fact 
he's not guilty of the accusations that have 
been leveled against him. 

Thank you. 

THE COURT: Call your first witness, 

please. 

MR. SHANLEY: Government calls as Its 
first witness Miss Patricia Guze. 

PATRICIA GUZE, called as a 

witness In behalf of the Government, being 
first duly sworn by the Cleric of the court, 
testified as follows: 

THE CI£R*: State your full name, please. 

THE WITNESS: Patricia Guze. 

THE CLERK: Spell your last name, 

THE WITNESS: O-u-z-e. 

TOE CUFRK: Please have a seat. 
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DIRECT EXAMINATION 
BY MR. SHANLEY: 

Q How old are you, Mias Guze? 

A Twenty-one. 

Q Are you married? 

A No. 

Q And what'a your occupation? 

A Right now I work for the Sickle cell Anemia 

Foundation, and I'm going to go to nuralng school 
tomorrow. 

Q You're registering for nursing school? 

A Right. 

Q Now, directing your attention to 1970 

and in particular the first half of the year 1970, 
by whom were you employed? 

A The Bagel Stop. 

Q Where are they located? 

A 21-tt Utopia Parkway. 

Q What were you doing there? 

A I was working as a cashier, sales girl. 

Q Aid do you know the principals of 

that organisation? 

A Yes. 

Q Who are they? 
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A Mr. Steven Levy, Philip Reicher, Eugene Steinbero, 
end Charles Naer. 

Q When you were ~ you were a countergirl t 
is that right? 

A Yes. 

0 And was the Bagel Stop — withdrawn. 

Did there cone a time vhen you quit? 

A Yea, that was in June of 1970. 

0 When did you start, do you recall? 

A January, 1970. 

0 Now, where was that store 1 o , ated? 

A Between Twenty-first Poad and Twenty-second Avenue 
on Utopia Parkway, 

0 Did they have a facilitv to make things 
in the store? 

A Yes, they made bagels and bialys. 

0 In the back of the store? 

A Yes. 

0 Now, Miss Guze, did there come a time 
in 1970 that you spent the night at the store at 
21-44 Utopia Parkway? 

A I had attempted to spend the night at 

the store. 


0 


Do you recall the month that this took place? 
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A It was uuly 17th. 

q Now, the evening before, what time did 
you get to the Bagel Stop? 

A I got there about G o'clock in the evening. 

Q This was at what address, again? 

A 21-44 Utopia. 

0 And after you were there, did you observe 
anybody there, at that time? 

A Yes. Well, I had a friend that worked there. 

So I talked with thsm for a while. 

q Who are your friends, if you recall? 

A Diane Regan and the other people, I really don't 
remember • I haven't been in * touch with them a lo..g 
time. I don't remember their names. And DarrylStainberg. 

0 In that store, was there a place when 
you could sleep? 

A In the back, there was a place where the boss 
used to lie down a lot, because they used to do baking 
for heavy orders. There wan a cot. 

0 Was there any particular reason why 
you were going over there to stay that night? 

A Yes, I had an argument with my parents, and I 
was going to ask when I got there if I could stay 
there. 








Guze - Govt. - direct 


71 


0 Did vou ultimately get permission to 

stay there? 

A Yes, Darryl called Phil at home and Phil gave 
him permission. 

0 Now, what street does the store face 

on? 

A It faces Utopia Parkway. 

0 And as you look out the street, what 
direction is to your right from the store, you're 
looking out from the store to the street? 

A Right, to my right is Twenty-second Avenue* 

0 Well, I'm talking about utopia Parkway, 
which direction does that run, to your right? 

A South. 

P To your left, which direction is it? 

A North. 

O Now, the front of the store, what material 
is it made of, or was it made of? 

A The whole front is glass windows. 

0 And how about the door? 

A Glass. 

0 On that particular evening in July, were 
the windows intact? 

A No, there were a couple of holes. I would say 
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•boat five or six, made from somebody throwing rooks 
through them consecutively that week, every night*' 

Q Now, was this the first time you had 
seen holes In the window? 

A That week.- yes* That week was the first tine X 
saw holes in the window* 

Q Before that day, had you seen holes la the 
window? 

A Yes, the whole week before that. 

0 Weil, were the holes the sane holes that 
you saw that night? 

A Yes* 

0 Now, wan there a sidewalk in fro nt of 
the store? 

A Yes, there was* 

0 Vow, there came a — withdrawn* Were there 
any street lamps outside? 

A Yes, going onto the street, there are lights from 

the store, night lights* There were street lights in 

the street, and there were freeser lights in the store* 
So it was very well lit* 

0 N At, as best you can recall, w h e n was 
the last person who you were with in the store that 
might? What time did they leave? . 
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A That was 12*39 and It was Darryl Steinberg. 

0 Now, what did he do, if anything, when 
he left? 

A rirst he called Phil, got permission for mo 
to stay there, and then he locked ne in the store. 

0 Now, could you open the door from the 
inside? 

A No, I couldn’t. 

0 Was there any other way out of the store? 

A Mo. All the doors were locked from the outside. 

o Then what did you do after Mr. Darryl 
Steinberg left? 

A Well, it was about 12*30, twenty-five to one. 

And right before I was going to go to sleep, I decided 
to look out the window just *o make sure nobody was 
around because I was just a little edgy about staying 
overnight, and just then a gray Cadillac pulled up 
and a man in a white baker's uniform got out. 

C You nay he pulled up. Where Jid he 
pull up? 

A He pulled up left center of the store. 

° rtn your — on the store side of the street? 
A Right. 

0 Was there anything in front of that? 


( 
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A Yes, then a little to the right was the bakery 
truck. 

0 There was a vehicle parked there? 

A Right. 

Q After you observed the car pull up, what 
happened then? 

A Then the man got out and he just walked up and 
down the block looking at the bakery from all different 
angles and that was for about five minutes and then he 
got back in his oar and pulled away. 

0 Did you observe this man at that time? 

A Tea, X did. 

0 Did you get a look at his face? 

A Yes, X did. 

Q Did you get a look at him from the side 
or from the front? 

A Well, X guess from all different angles, because 

he was turning and looking in different angles, so X 
saw him fully. 

0 This was directly out in front of the 
winder? 

A Right. 

0 Or directly, it was — there was nothing 
in between you and him? 
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A No, nothing obstructing the view. 

0 Now, you say there was a truck parked 
there, what was that truck? 

A That's the delivery truck. It's a step-van. 

Q And that — excuse me. Now, how long did 
you observe this man at that time when he was lookino 
around? 

A The first time, that was for five minutes, 
approximately• 

0 And what d«d you observe about him, did 
you observe the color of his hair? 

A Yes, he was about five-eleven/, pepper-and-salt 

color hair, and he was in a white baker's uniform. 

0 Can you approximate his age? 

A About fifty-five. 

0 What was your reaction to this? 

A Well, at first I didn't think anything of it. 

MR. KESTNBAUMi Your Honor, I object. 

THE COURT* Sustained. 

0 What did he do then? 

A He got back in his car and he left. 

p What kind of a car was it? 

A A gray Cadillac. 

0 Now, with regard to the store Itself, 


/ 

\ 
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what lights waxa on inside the store at that tine? 

A The freezer lights and the night lights. 

0 Do you think he could see you in there? 

A No, I was in the dark. 

MR. KESTNBAUMs I object to what she 
thought, your Honor. 

THE COURT* Sustained. 

0 Now, while you were observing this shui 
outside, could you see -- how many vehicles could you 
sue tram your vantage point at that time? 

A Just two. 

0 What happened then, if anything? 

A Well, he got — 

C You testified that he got back in his car 
and he drove away? 

A Right, and then I figure that that was the 
end of hift, so Z just looked out the window again, but 
I saw the ear driving by the store. So then Z waited 
a few alnutes and I figured, you know, if you doesn't 
oasis back, then z'll just go to sleep. 

But I looked and he was passing again. 

0 Did there come a tine — 

A Yes, and then — 

0 — when you saw him across the street? 

•t 

*y . V * *» 

•'%’ i 
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A Then the car pulled up on the other side of the 
boulevard and he got out and he waa doing the same 
thing from the other aide of the boulevard, you know, 
looking at the bakery from all different anglea. 

0 Did you aee hia face over there? 

A Yea, it waa the aame man* 

0 Could you see the car? 

A Same car. 

Q And what waa he doing, deacribe aa 
beat you can recall \>h at he waa doincr? 

A He waa sort of like atooping, you know. 

0 What direction waa he looking in? 

A To the bakery. 

MR. KESTNRAUMt Your Honor, I object. 

She aaid he waa atooping. 

THE COURTt Yea, sustained. 

0 He waa atooping, and did there come a time 
when he looked in any direction? 

MR. KESTNRAUMt Your Honor, I object to 
couneel leading the witneaa. 

THE COURTt Yea, pleaae don't lead. 

0 What elae did you obeerve him doing 
baaides atooping? 

A well, all I could aay ia that he waa juat walking 
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a few feet to eaoh aide, bend i ner# a too pi no# and look 1 no 
at the surrounding of the bakery from all different 
aaglea. 

0 Now# how Iono did you observe hie this 

tlee? 

A He waa there again for about five# alx# seven 
einutea• 

0 And what clothes# If anything# did you 
see hie wearing? 

A This same uniform# the white baker's uniform. 

0 Now# can you approximate how far away# when, 
you sew him across the street# can you approximate# 
perhaps using relative objects la this courtroom# how 
far away he was across the street when you uaw him? 

A Be waa further back than the back wall* 

MR. KSSTMBADMt Indicating# your Homer# a 
distance of about fifty feet# for the ranosd. 

THE court i Yes# just about fifty feet. 

Q Now# when you observed him across the street# 

r ,k 

how close was he to the street on the other aide? 

A How close was he? 

0 Mas he on the street or on the sidewalk? 

A He was on the sidewalk. 

Q What did you do# if anything# then when you 
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saw him across the street? 

A well, at that time that's when T started really 
gettinq nervous, so J went and stood in the back of 
the store and I waited to see what was going to happen 
next. That's when T saw him circling about five times 
in front of the store. 

0 What did you see? 

A I saw him past the bakery and T would wait a 
few minutes and he would pass again, he was store or 
less circling, I guess. 

Q How fast was he going? 

A Pretty slow speed. 

0 What was the vehicle you saw circling? 

A The gray Cadillac. 

0 what were the wather conditions that 
night. Miss Guse? 

A It was summer and it was a warm nice night* 

0 Was it raining? 

A No. 

0 Now, how many occupants of that car 
could you see at that time, if you can? 

A I could, there was one. 

0 Now, describe how this vehicle travelled 

around, if you can. You may use your hands* 
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A Well, he would pass the baker# going towards 

t 

the right and then I saw, I like stooped over this 
way and I saw that he was making a turn and I came 
back and I waited and then I would see him pass in 
front of i»a again and he would come around. That's 
why I'm pretty sure he was circling, because he was 
coming from the name direction each time. 

q You saw him coming from the same direction? 

A Right. 

0 At intervals? 

A Yes. 

0 To your knowledge, how many other cars 
did you sea, if any? 

A I saw very little traffic that night. Thera 

weren't many cars. 

0 What time was this about now? 

A This time, I would say about five to one, ten 
to one. 

Q In the morning? 

A Right. 

0 You didn't look at your watch? 

A No, but I know from how long everything took. 

0 Now, did there come a time when you — there 
was a telephone rang? 
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A Right. I asked my girlfriend, Diane -- 
0 Did the telephone ring? 

A Yes. 

0 Did you pick it up? 

A Yes. 

0 Did you have a conversation? 

A Yes. 

0 And whc was the person at the other end? 

A Diane Regan. 

0 Where did she live? 

A She lived on Twenty-first Road and 166th Street. 

It's adjacent to the bakery. 

0 Well, now, could you enlighten the Court 
and jury as to where she lived? "Adjacent" is sort of 
an ambiguous word. With regard to Utopia Parkway, where 
did she live? 

A Well, north of the store is Twenty-first Road 

and she lived right up that street. That's on the 
left-hand side of the bakery looking out. 

0 So if you walked out the door of Bagel 
Stop and you wanted to walk to her house, how would 
you go? 

A You would make a left at the door and you would 
■ake a left at the corner. Then there's a half block. 
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think it*s also too early to mun up in this 
case. 

THE COURT* Proceed. 

MR. SHANLEYt I didn’t hear your Honor’s 
ruling, T'm sorry. 

THE COURTt I said I sustain the objection. 
BY MR. SHANLEYt 

Q Now, you had a conversation with Dianei 
is that right? 

A riefht. 

0 And from your conversation with Diane, 
what did you learn? 

MR. KESTNBAUMI Your Honor, I object. 

THE COURT* Sustained. 

MR. SHANLEYt Your Honor, T fail to see — 
perhaps it's my own inadequacy here. I’m tryina 
to establish the conversation that took place 
between Diane and Miss Guse and — 

THE COURT* 7 don’t think it’s possible 
for you to obtain that information from this 
vritness. That's hearsay. The observation of the 
person on the other side can come from her, not 
from this witness. It's hearsay, as far as this 
witness is concerned. This witness can only tell 
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ua what she observed. 

MR. SHANLEYt Could she tell us what she 

said? 

THE COURTt No# it's a form of hearsay. 

MR. SHANLEYt Your Honor, I would respect¬ 
fully urge that this would be an exception to 
the hearsay rule, as an excited utterance, 

THE COURTi No. she doesn't seem to me 
to have been that excited at that point. 

Go ahead. 

BY MR. SHANLEY | 

0 Miss Guze, you testified that you saw the 
car going around more than one occasion. Do you 
r#c * 11 how many times the car drove by, if possible? 

A 1 **w it about four times. 

Q **11# did there come a time when you srw 
this vehicle come to a atop? 

A Yes. Then he pulled up again, behind the 
bakery truck, this time a little bit further back, and 
at this point I was still on the phone with Diana, and 
I had turned away for a second, and I told Diane that 
I was going to call the police, so I wasn't looking 
out now. 

She said, "Before you call the police, just 
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look on it once more —" 

0 The Court has made a ruling that you can't 
testify as to what you said to her and what she said 
to you. Just what did vou observe when this car 
pulled up? 

A Just then, I turned around and looked, and 
this same man was in the back of the truck, squatting 
down, and with his hands in the area of the gas tank. 

I couldn't tell exactly what he was doing, but his 
hands were doing something. And Z said, "That is —" 

I hung up the telephone and I called the police. 

o What did you watch — 

A No, I just then I had, when he wan leaving, 
he danhed to his oar and there was flames shooting 
out of the back of the truck. 

0 what ear did he get into? 

A He got back in the Cadillac and he drove away 
real fast. 

0 What did this man have on at that time? 

A white baker'e uniform. 

0 Was this the man you had seen previously? 
A Yes. 

0 So, what did you see emanating from the 



25 


truck? 
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A Flames shooting out of the gas tank. 

0 So what did you do then? 

A Then I had called the police and I was afraid 
because there was all glass in the front of the store. 

kr. KESTNBAUMt I object to whether she 
was afraid or what — 

MR. SHANLEYt Your Honor, I think we 
have reached a stage now where the witness is 
entitled to explain to the Court and jury her state 
of mind. 

TR COURTi I don't thinx her state of 
mind is particularly relevant at this stage. 

Go ahead. 

0 what did you do, Miss Guxe? 

A Z ran to the back of the store so I wouldn't 
be near the glass. That's after calling the police. 

0 You called the police. And where did 
you stay after that? 

A Then I stayed in the back of the store until 
I heard the police banging on the window. 

Q Then what happened? 

A Than T went to the window and I talked to them 
through one of the holes. 

Q What did yUe observe them doing? 
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A Oh, just an I — T told them what was — at 
first they didn't know what was going on. I pointed 
to the back of the truck, and I said, "There's a fire 
in the gas tank." 

They went over and distinguished it. 

0 You had a conversation with them) is 

that correct? 

A Pight. Then 1 was telling them what had just 
happened, and just then I saw the gray Cadillac again 
coining down the parkway and I told them, "That's the 
car that I saw," you know, from before, and they 
pursued the man up. 

0 Well, you saw, they took off) is that 
correct? You didn't go with them? 

A No, he was coming down, going north on Utopia 
at a very slow speed, and then he turned very quickly 
and made a right on Twenty-second Avenue and went away, 
real, real fast, and then I told the polio* that 

was the man I saw, and they brought him hack. 

o And then did the police subsequently 
arrive, come back, after they went off? 

A Yes • 

n After this car, did they come back? 
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Yes, yes, they did. 
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0 How shortly thereafter did they come back? 

A It was about five minutes. 

C And what earn did you observe when 
the police came back? 

A The Cadillac and the police car. 

0 And did anybody net out of the car? 

A Yes, the two policemen, and they had the mu 
stand next to his car and they asked me if this was the 
man I saw, and I said "Yes." 

0 And when you saw him — withdrawn. Do you 
see that raan in the courtroom today? 

A Yes, I do. 

0 Can you point him out, please. Miss Guse. 

A He's right over there. 

MR. SHANLEYt Let the record show that the 
witness is pointinn to Mr. Benjamin Schwartabero. 
0 You*re sure of that? 

A rositlve. 

p »7hy are you so positive? 

MR. KESTNAAUMt Your Honor, I object to 
the operation of this witness's mind. 

THE COURT: I'll allow her to explain how 
she identifies him. 

* Well, I'm positive, because T know what I saw. 
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and what I saw is the sane thing I see now, the 
sane face, the sane coloring, the sane everything. 

I was just so scared that I got a good look at him. 

It's something that you remember. 

MR. KESTNBAUMt Objection to this, your 

Honor. 

THE COURT* 1*11 permit it. 

MR. KESTNBAUM* Exception. 

0 Now, Miss Guze, when you identified the 
defendant — withdrawn. Did there cone a time after, 
after the police had taken the defendant, Mr. Schwartzherg, 
away, did you subsequently go to the police station? 

A Yes, I did. 

0 And did you — who did you observe down 
at the police station? 

A Well, I saw Mr. Schwartzherg there. And then — 

0 Was there anybody else down there at 
that time? 

—A The policemen and then Phil cane. That's the 

other owner. 

O And was there any other women there? 

A I don't recall. 

0 Was Noma Steinherq down there? 

A No. 

_ 
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0 She wasn't? 

A I don't think eo. Anyway, I didn't see her* 

0 Miss Guze, after this incident, did you 

have occasion to talk to people, owners and employees 
of 21-44 Pood Corporation about the defendant? 

Did you have occasion to talk to them? 

A Yes, everybody is ~ 

Q what did they tell you about his reputation? 

MR. KESTNBAUMi Your Honor, I object to that. 
I object very strenuously. 

THE COURT* Sustained* 

0 You were looked in* is that correct? 

A Yes* 

0 Now, who, if anybody, let you out that 

night? 

A After I identified that man, I went to the phone 
and I called Phil, told him what happened. 

MR. KETTNBAUM* Your Honor, I object to 
all this. The question was who let her out* 
the COURT* Sustained* 

0 Did somebody let you out? 

A Yes, that was Mrs* Steinberg* 

MR. KESTNBAUMi Mr* Who? 

THE WITNESS* Mrs. Steinberg. 
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0 Do you recall the name of the patrolman 


2 

who you talked to? 


4 

A Yes, that was Patrolman Hard. 


S 

MR. SHANLEYt Your Honor, I would ask 


6 

again that the statements made by Miss Regan 


7 

1 

to this witness during the course of this 


8 

incident and especially'when the truck, when 


8 

she observed the truck being ignited, I think 


10 

are relevant and goes once again to the res 


11 

gestae and this statement made by Miss Regan 


12 

to her. 


13 

THE COURTt What Miss Regan observed, she 


14 

can come and testify to. What this witness 


15 

observed, she can testify to. The statements 


16 

that they made contemporaneously are not 


17 

generally admissible under some special ex¬ 


18 

ception , which I rule does not apply here. 


19 

MR. snANLEYt Thank you, your Honor. 


20 

BY MR. SIIANLEY i 


21 

0 Miss Guze, just one or two more questionst 


22 

When you saw, when you observed the defendant next to 


23 

the back of the truck, did he walk or did he run back 


24 

to his car after you saw the flames? 



25 


A 


He ran 
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0 And did you see the flames start when 
he was close to the truck? 

A Yes. 

MR. SHAN LEY i i have no further guestions. 
Thank you. Miss Guze. 

THF COURTt We'll take a short recess, ladies 
and gentlemen, the reporter has been working 
all day. Will you go into the jury room. The 
clerk will show you where, until you are called. 

(Whereupon, the jury withdrew from the 
courtroom, and a short recess was taken.) 

(The following ensued out of the presence 
of the jury*) 

THE CLERKt Thirty-five hundred material, 
Crand Jury minutes, marked as Government's 
Exhibit 24 for identification, which is Grand 
Jury minutes dated July 29, 1970. The witness 
is Patricia Guze. 

(So marked.) 

MR. SHANLEYt Statement signed by 
Patricia Guze, dated July 27, 1970. 

THE CLERKi Twenty-five for identification. 

(So marked.) 

MR. SHANLEYi Statement by Patricia Guze, 








Guze - Govt. - cross 93 

undated statement, made to a fire marshal, 

John Reqan, and it's a two-page document. 

THE CLERKt Government's Exhibit 26 for 
identification. 

(So marked•) 

MR. SHANLEYi A corroboration affidavit 
dated July 17, 1970. 

THE CLERKt Twenty-seven for identification. 
Government's Exhibit. 

(So marked.) 

MR. SHANLEY t Report of interview dated 
July 27, 1970, a two-page report. 

THE CLERKt Government's Exhibit 28 for 
identification. 

(So marked.) 

THE COURTt Bring in the jury, please. 
(Whereupon, the jury entered the oourtroom.) 
(Go v er n ment's witness, Patricia Guse, resumed 

w 

the witness stand.) 

CROSS-EXAMINATION 
BY MR. KESTNBAUM* 

0 Now, Miss Guze, you have testified with 
reference to various events on July 17, 1970f is that 


correct? 
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A Yes. 

o And prior to that data and until the 
beginning of July, 1970, you had worked for Bagel 
Stop, for about six months, did you not? 

A I started working there January of 1970 and 

I left in June of 1970. 

0 Yes. And you've given us the date of 
July 17th? 

A Right. 

Q What causes you to remember that particular 
date and to fix these events as happening on 
July 17th? 

A Well, because I was involved in the legal 

procedures* I know of it as to be July 17th. 

Q And you've spoken to various officials, 
have you not? 

A Yes, I have* 

C And did they remind you of the date? 

A Yes* I went over my testimony and that was 
the date of my testimony. 

0 You have spoken to an FBI agent, have 

you not? 

A r*BI agent* 

q And did you go over your testimony with any 
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A Yes, I did. 

0 with whom? 

A With Mr. Rhanley, 

O And with the FBI agent? 

A Mr. Coonan, also. 

MR. SHANLFY* For the record, your Honor, 
Mr. Coonan was a former prosecutor with us here. 
0 How about the FBI agent, did you go over 
your testimony with him? 

A Two men had come to Bagel Stop. I don't know 
who they were. I know they were officials* 

Q Did you go over your testimony with 

them? 

A No, I gave statements and told them exactly 

what had happened. 

0 You know there's an FBI agent in the case, 
don't you? 

A I really — 

0 See the gentleman standing at the — 

A Involved with the case. 

0 Yes. 

A Yes, I didn't go over it with him though. 

0 Did you discuss the case with him also? 

A Yes, discussed it. 
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MR. SHANLEY* Your Honor, T »/ould just 
like to point out for the record, Mr. Duke is 
not an mi agent. He's a special agent with 
the De^artnent of Labor, so we can keep the 
record clear. 

MR. KESTNBAUMf Thank you. 

0 Now, did you have an argument with your 
folks on July 17th? 

A July 16. 

o 1C? 

A Yes. 

0 What day of the week was that? 

A I don't recall. 

0 Did you have an argument with both of 

your folks? 

A Yes. 

C Your father and your mother? 

A Yes. 

0 what was it about? 

MR. SHANLEYt Objection, your Honor. 

THE COURT* I'll allow it. It's in the case 
in a way, go ahead. 

MR. SHANLEY* Rov» far outside the realm 
of relevant testimony will this eo? 
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THE COURTt Well, I'm ruling it is relevant• 
The state of mind of this witness may affect the 
accuracy of her observation. 

I take it that's the reason for the 
question? 

MR. KESTNBAUMt That's right, your Honor. 

A The truth is, at this time I do not remember what 
the fight was about. 

O You say "the truth at this time is"? 

A It is the truth. I do not remember what it was. 

o Have you given ns any testimony that is 
not the truth? 

A It should be, it's hard to believe, what caused 
me to leave the house. 

Q Have you given us any testimony today which 
is not the truth? 

A Absolutely not. 

Q Now, you had a friend named Diane? 

A Yes. 

0 Whom you say lived right around the block* 
is that right? 

A Yea. 

o You spoke to her on the morning of 


July 17th? 








Guze - Govt. - cross 


98 


A Yes. 

0 On the phone you said? 

A That's right. 

0 Did she live alone? 

A No, she was with her mother and I think she 
has a few sisters. 

0 She has her own bedroom? 

A I have no idea. I've never been in her home. 

0 But you're a friend of hers? 

A Yes. 

0 Here you were out of your own hone. Did 
you ask her if you might stay over at her house? 

A We weren't that close. We were just friends 

from the store. I didn't want to put anybody out. 

0 You had a friend with an apartment on 
Woodhaven Boulevard, didn't you? 

MR. SHANLEY* Objection. What's this 
got to do, a friend with an apartment on Woodhaven 
Boulevard? 

THE COURTi I can see the possible relevancy. 
I'll allow it. 

A A friend with an apartment? 

q Sixty-third Road and Woodhaven Boulevard. 

A Mr. Phil Reicher had an apartment there. 
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A 


A 


- cross 


You had boon there? 


Yes. 

0 You slept there? 

No# absolutely not. 

MR. SHANLEY* Is counsel trying to humiliate 
this witness? 

MR, KESTNBAUMt Your Honor# 1 submit again 
it's too early to sum up in this case. 

the COURT* Unless there's a very good reason 
for this line of questioning# I don't understand 
why we are getting into it. 

Do you want to explain at side-bar? 

MR. KESTNBAUM* I'm getting to it# ultimately 
to the place where she did sleep and why# your 
Honor. 


THE COURT* She# the witnes*? 

MR. KESTNHAUMI The witnesn. 

THE WITNESS* I testified that I didn't. 

I said that I didn't. I have never stayed there 


overnight. 

BY MR. KESTNBAUM* 

0 You had never stayed overnight? 

A I said I never stayed there overnight. I was 
there maybe for an hour on two occasions. 
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0 Yes. Now, Mr. Philip, you call him, 

don't you? 

A Phil Rcicher. 

n You've called him rhllip In this trial? 

A I've called him Phil and Philip, T guess. 

0 He was a friend of yours? 

A He was my boss at the time in the Bagel Stop. 

0 I asked you whether he was a friend of 

yours? 

A Yes, he was my friend also. 

0 You would stay for an hour or two at a 
time at his studio apartment? 

A I went there twice. He got the apartment for 
the purpose of being close to his other business, 
which is on Oueens Boulevard. I would go with hi*, 
sometimes we would go to the hank* We would drop off 
a deposit. He would get something. That's what I mean 
by going there. 

p He had an apartment for his family? 

A Home. 

0 On the Island, a home? 

A Yes. 

0 Where was that? 
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He lives in Bellnore. 
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o ^o this particular night, you dacidad 
to sleep at the Bagel Stop? 

A Yes* 

0 And you say thare was a bad thara? 

A A cot, yes* 

0 Where was the cot? 

A It's in the office* 

0 where is the office? 

A In the bach of the store* 

o is that part of the area — is that part 
or area of the store air conditioned, the back of 
the store? 

A I don't recall* 

Q Is there any area that's air conditioned? 
A I don't recall that either* 

Q Didn't you testify this morning that the 

area with the cot was air conditioned? 

A No, I didn't. 

0 You dldn't? 

A I didn't. 

0 Now, when you looked out the front, did 
you look — were you at the window or were you behind 
the counter? 


A 


At what time is this? when I first looked out? 
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A No, no way at all. 

»*• 

O Tn cane of fir®, what would vou have 

done? 

A It would have been unfortunate, but I didn't 
think of that. 

0 Do you have any other girlfriend in the 

area? 

A I have a girlfriend, Randy, who worked at the 
bakery. 

0 Did you ask if you could sleep over with 

her? 

A No. 

0 After you were locked in at 12i30 at 
night, did you expect anyone to call at the Bagel 
Stop? 

MR. SHANLEYt Your Donor, I object to the 
form of the question. 

THE COURT! I'll permit it. 

Go ahead. 

A Yes, I did. 

0 Who did you expect to call at the Bagel Stop? 
A Diane Regan. 

0 I mean physically call at the bagel Stop, 
not on the telephone? 
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Nobody. 




You didn’t expect anyone? 


O Now, after you observed what you described 

to the jury this afternoon, the first one you spoke 
to was Diane 5 , was it not? 


Yes. 


Then you called the police? 


R<qht. 


q You're positive of that? 

A To the best of my Vnowledge. That's exactly 

what I did. 

q Are you positive of that? 

MR. SHANLEYt The witness testified to the 
best of her recollection, best of her knowledoe. 

THE COURTi You may ask again if you'd like. 
q You're positive of that? 

A To the best of my knowledge. 

0 Who was the next one you called? 

A First I called Man. — Diane called me, then I 

called the police. Then I colled Phil. Then I called 
Mrs. Steinbero. 

0 now long after you had called the police 


did you call Phil? 
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A I didn't call Phil. 

0 Didn't you say — 

A Right, yes, that's right. I thought you meant 
before I made any other calls. That was, I called 
the police, they got there in twenty minutes, I guess 
in twenty minutes. 

0 You called the police, then you waited 
twenty minutes, then you called Phil? 

A Right. That's what happened. 1 didn't talk to 
Phil until after the police were there, because I 
remember telline him that the man is outside with the 
police. So it was then. I waited for the police to 
get back. 

0 That took twenty minutes? 

A Right, for the police to come, it was about fifteen, 
and then to get him was about five, so it was twenty 
minutes. 

O It took the police approximately twenty 
minutes to get there from the time you first called, 
didn't it? 

A About fifteen or twentv minutes, yes. 

P And all this time the truck was in flames? 

A Yes. 

n 


Wan it, the entire truck, in flames or any 
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particular rart? 

A Yes, the gas tank was in flames. 

0 The gas tank was burning in this fifteen 
or twenty minutes until the police came? 

A Yes, there were flames coming out of the gas 
tank for the whole time I was waiting for the police. 

0 You saw the police arrive, did you not? 

A Yes. 

0 Where were you at the time? 

A Well, I was in the back of the store, and they 
banged on the window for me to come out, because they 

knew somebody had called. 

O So you didn’t see the rolice arrive? 

A I saw them when I came out. 

0 You were mistaken, weren't you? 

A Yes, excuse me. 

p And then you don't know if the truck was 
constantly in flames, do you? 

A I do know. 

0 Well, you were in the hack of the store, 
weren't you? 

A when I came out it was still flaminq, unless the 

flame stopped and flammed — 

q Before you went to the hack, it was in 
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flames, when the police knocked it was in flames? 

A When the police c*.jne, yes, it was still burning. 

0 Do you know whether anyone put the flames 

out? 

A Yes, that was Patrolman Dower, I'm almost 
positive of that. 

0 Do I understand you correctly to say that 
the police cane and you were alerted to their pre s ence 
by a knock on the door? That they spoke to you and 
then extinguished the flames? 

A P.iaht, because they didn't know exactly what 
the story was. You know, when they first arrived, 
they didn't understand what T had called for* 

0 They didn't know what was happening, did 

t-hey? 

A No. To the best of my knowledge, they didn't 
because when I told then,that's when they put it out. 

.MR. SHANLEYi Objection. You're asking for 
something which the witness is not able to testify 
to. 

Tf!E COURT I It's in evidence already. Move 
on, please. 

0 When you looked out and saw the police, 
this truck was i<n flanes? 
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A The true! wasn't in flames; the gas tank was. 

0 The* gun tank of the truck? 

A It wasn't something you would immediately call 

your attention to ( because it wasn't the whole truck 
in flames. 

0 Only the oas tank? 

A Right. I cues* they didn't see it immediatelv. 

I had to tell t-*en what the problem was# and that's 
when they took care of it, 

0 How far from the truck were you when the 

police signalled you to come to the front? 

A When I was to the front- T was between p class. 

n Yes, but how far from the fuel tank were 

you when you weren't talking to the police? 

A I'd say ten feet. 

0 Ten feet? 

A When I was talking to them. 

o They were less, weren't they? 

A They were nine and a half because the window was 

there. 

o They were on the other side of the window, and 

you told them that the eas tank was in flames? 

A Yes. 

r> You saw them then go and put out the fire? 
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A Fight, 

0 Is that right? 

A Yes. 

0 You're sure of it? 

A To the best of my knowledge, that's exactly what 
happened. 

0 Now, when you saw the defendant at the 
rear of the truck, on which side of the truck was it, 
the left or riqht side? 

A The right side of the rear, 

0 The right side? 

A Right. 

0 Do you remember testifying before a Grand 
Jury in this case? 

A There was another little hearing. I don't know 

what you call it. 

0 Well, there were men sitting in a big jury 
box, twenty odd men* is that right? 

A Yes. 

0 That was in July of 1970? 

A Is that the date? I'm not sure of it. 

0 And before you testified, you were sworn, 
just as you were today, to tell the truth, the whole truth 
and nothing by the truth* is that right? 
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A Yes, sir. 

n Do you remember having been asked these 

questions and qivino these answers? 

"Ouestion: Describe what he was doing. 

"Answer: Me was doinrr something with his 

hand by the gas tank." 

A Excuse me? 

0 "Ouestioni That is on the left rear of 

the truck? 

"Answer: Yes." 

Do you remember? 

A Yes. 

0 Now, was it the left or the riqht? 

A It's the left, I’m sorry. 

o Now, you want to correct your former testimony 

don't you? 

A Yes. 

0 Now, I ask you aqain, didn't you make a 
telephone call to a third party before you called the 

police? 

A No, I didn't. 

O The culy one you spoke to wan Diane before 
you called the police; is that right* 

A Right. 
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0 And you were not expecting Phil to come 
over to the store? 

A No, sir, I vrasn't. 

0 And the reason you were at that store is 
because you had an argument with your folks? 

A Yes. 

0 With both of them? 

A Yes. 

MR. KESTNBAUM* That's all. 

THE COURT* Any redirect? 

MR. SflANLEY t Mav T have one minute, your 

Honor? 

I have no further questions. 

THE COURT* Pter down, Misr, we won't need 
you any further. 

(The witness was excused.) 
ftp. SHANLEY* Government calls as its 
next witness Patrolman Ward. 

P atrolnan .TAMES J, WARD, 

New York City Police Department., called as a 
witness in behalf of the Government, boina first 
duly sworn, testified as follows* 

THE CLERK* State your full name, please. 
THE WITNESS t Patrolman James J• Ward, 
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Shield nun'i<*r ?4('47, 111th Precinct, Bay.vie. 

HTP Cl.T’Bh : Spel l your laat. nn -, • isc. 

■"Ml ’TTNlhlf.: W-a-r-d. 

'T’lir CLERK: l’leanr have a sent. 

DIRECT EXAMIMATinp 
rv mp . '■'if A Ml r v : 

o Hov old arc vou, Bntrolnan Hard? 

A 7Mrt' , -t ,, o. 

n Pov^ 1 one have vou been on the force? 

A A. little over ten "earf. 

c To vhat precinct are you assigned? 

A 11.1th Treeinet in Bavcide. 

o ’hat area does that crooerraph.ic area cover? 

A Bavside, Little *!ecV, ivauolaston, 'vhitestone, 

oart of Flush.I no. 

o Actually, it’s the largest precinct in 

the Mev/ Yor 1 ' Ci t' f rolico Department; is that correct? 
A Jupt about, one of the largest* 

o It 1.order p on the riassau County line? 

A v es • 

o Aro vou married? 

A Vm. 

o Do you I'.ave anv children? 

A Ye®. 
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0 Were you in the service? 

A Yes. 

0 For how long were you in the service? 

A Three and a half years. 

0 What kind of a discharge did ycu get? 

A Honorable. 

0 I notice you have some things on your — 
above your shield. Are those citation*? 

A Yes. 

MR. KESTNRAUMt Your Honor# 1 don't know 
how long ve are going. T submit this ia irrelevant 
to the issue*. 

THE COURT* I think we have none far enough. 
Proceed with the facts in dispute. 

MR. SHANLEY* Yes# your Honor. 

O Now# directing your attention# Patrolman 

Ward# to the night of July ICth and the early morning 

hours of July 17th of 1970# were you on patrol that day? 

A Yes# 7 was. 

f Or foot? 

A Radio motor patrol. 

0 And what was your 3hift? 

A Twelve to eight. 


25 
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And were you alone? 
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A No, I wasn't. 

n Who were you with? 

A My partner. 

p What was his name? 

A Patrolman John Brower. 

p Did there come a time during your patrol 
that you had occasion to go to the area of Utopia 
Parkway? 

A Yes, I did. 

0 Could you approximate the time? 

A Approximately 1 o'clock in the morning. 

o That would he on Julv 17th? 

A Yes. 

Q And how did this come about? 

A Well, about 1 o'clock in the morning we received 

a radio run, of a 1059 tnlok on fire. 

0 So what did you do when you got that? 

A We acknowledged the call and responded to the 

location. 

p And do you recall where the location was? 

A Yes. 

p Where vas that? 

A 21-44 utopia Parkway. 

n Tell the Court and jury what happened when 
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you got there? 

A Well, when v»e firot arrived on the scene, we 
we e on the opposite side of the street and there 
was a truck parked in front of the location. At 
first, we observed nothing. 

o So what did vou do then? 

A We made a U-turn and pulled our vehicle beM- 1 
the truck in front of the location* 

o And do you recall what you did next? 

A Yes, we both got out of the radio car and went 
over towards the truck, 

0 Do you recall whether or not you saw 
anybody at that time? 

A Excuse ne, any person? 

0 Any person. 

A No. 

0 Then what did you do? 

A Well, v»e observed flames coming from the gas 

tank o' the truck. 

o what did you do then? 

A t-Y went back to the radio car, moved the 

radio car back several feet and we took the fire 
extinguisher out of the trunk and extinguished the 
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0 Which direction wan the truck facing? 

A Southbound. 

o Did you ohnerve anybody in the store adjacent 
to the truck? 

A Yea. 

o Who wan that? 

A Patricia Ouze. 

p A person who wan later found out to be 

Patricia Guze? 

A Right, person later found out. 

0 Hid you have a conversation with her? 

A Yes, T did. 

0 What ~ 

MP. HHANLEYi Well, I'm anticipating an 
objection, your Honor. 

0 what did she say to you, if anything? 

A After what we had, after the action we had 
taken, we went over to the store, had seen her in the 
store, abd went over and talked to her and asked her 
what she was doing there, and she told us what she had 
seen. 

0 What did she say she had seen? 

r*P. KESTWBAUMt objected to, vour nonor. 

P Did she describe anybody? 
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A Yen she did. 

( Thin descr 1 pt ion, what did «?»>e tell you 

that shr had neon this person doino? 

fir, kr^ttipaumi Your Honor, that's the 
r nnc question, in other wordr. 

T1IF COUPT» T know. It's a proper question. 
I’ll allow it under these circumstances. 

Oe ahead. 

A The description of the person she had seen. 

0 Yes, what did she say, what did she tell 
you he looked like and also what was he doinq? 

A Well, she observed a male white, elderly man 

in a white uniform, gray hair, operating a dark 
colored grav Caddy, pull up behind the truck, ao 
to the side in the vicinity of the can tank and was 
there a couple of minutes and then she observed the 
flame and he ran back to his car and left. 

n And she gave vou this description at that 

time? 

A Yen. 

o flow, do vou recall the lightinq conditions 

in that area? 

A Yes. 
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o 


Around the truck? 
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A The street was illuminated. 

0 Now, while you were there, did the 
fire department arrive? 


0 And could vou approximate how long you 
stayed in that area after you had arrived? 

A Well, the total time was about forty-five 
minutes. 

0 Then what happened, if anything? 

A Well, from the time the fire department responded, 
they were at the scene approximately twenty minutes, 
twenty-five minutes. After they had left and we 
finished taking our information, we were on our way 
back to the station house. 

q Now, you — what radio transmissions, if 

anything, did you make? 

A We went a signal 1098, which means we resumed 
patrol. 

0 At that point or shortly thereafter, 
did vou observe anything? 

A Yes, we did. 

0 What did you see? 

A I observed a vehicle coming northbound on Utopia 

Parkway make a right-hand turn on Twenty-second Avenue. 
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It seemed to fit the description of the vehicle the 
witness had told us about, and we went after it, you 
know, the same vehicle. 

o Do vou recall Miss Guze saving anythin® 
to you at that time? 

A Nothin®, myself, personally. She might have, but 
I probably didn't hear her if she did. 

P What did you do at that point? 

A We went after the vehicle. 

P Pow far did you follow it? 

A Approximately two blocks, two and a half blocks. 
p Then what happened? 

A We pulled alongside the operator and motioned 
him to pull over. 

0 And what did you do? 

A T got out of the radio car and T asked to see 
his license and realstration. 

P Did you see his licence and registration? 

A *. es, J did. 

° And what did his license and registration 

say, do you recall? 

A It had his name and his address. 

P What was his name? 

A Benjamin Pchwartzberg. 
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0 no you recall hie address? 

A Yes, 96 Grist Mill Lane, Great Neck. 

q How was this Mr. Schwartsberg dressed? 

A In a white uniform. 

0 Hid you have a conversation with hie? 

A I asked him where he was coming from, and he 
etated his place of business in Flushing. 

0 Did you ask him anything else? 

A I asked him where he was going to. He said he 

was going home. 

0 Then what did you do? 

A Being that he fit the description of the person, 
the information we had taken from the witness — 

MR. KEETNBAUMt Your Honor, object to that. 

The question is what did he do. 

MR. SHANLEY* I think the witness is just 

qualifying — 

the COURT* All right, you may answer. 
r» What did you do then? 

A Well, we returned to the location, 21-44 Utopia 

Parkway. 

0 Before you returned to the location, what 
other questions, if any, did you ask Mr. Schwartsberg? 
A Nothing, sir. 
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0 Did you ask him to come back with you? 

A I asked him to return to the location. 

mp. kestnbaum t Objection, your Honor. He 
has answered the mtestion. Objection to counsel 
leading in this way. 

THE COURT* I'll overrule it. Go ahead, 
o what car did you return in? 

A I returned in his car. 

o What did Patrolman Brower do? 

A He followed in the radio car. 

0 where did he go? 


A He went back to the location. 

0 What's the location? 

A 21-44 Utopia Parkway. 

r> ,'iow f what did you do when he aot there? 


A He was identified by the witness as being the 

.. 

same person at the scene. 

o what did you physically do when you 

got there? 


A We got out of the car and he was identified 


by the witness. 

(i Do you recall any conversation at that 


point? 

A Nothino. 
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0 When the witness identified him, was he 
standing? 

A Yes. 

0 And then what did you do then? 

A Well* after she identified him, then we started 

to make the procedures to go into the station house 
with him. 

0 You put him under arrest) is that correct? 

A Yes. 

0 Patrolman Ward, how long have you lived — 
how long — withdrawn. 

Are you familiar with Flushing? 

A Yes. 

0 Have you resided there? 

A Yes. 

0 For how long? 

A Ten to twelve years. 

0 Are you familiar with the main roads that 

go back ann forth in that area? 

A Yes, I am. 

0 You driv- them a lot? 

A Yes. 

MR. SHANLEY* Please mark Hagstron^s Pocket 
Atlas of the City of New York for identification. 
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THE CLERKt Government's Exhibit 29 for 
identification. 

(So marked.) 

MR. SHANLEY* Please mark this photograph 
for identification. 

THE CLERKi That will be Government's 
Exhibit 30 for identification. 

(So marked.) 

MR. SHANLEYt Your Honor# at this time 
I would like to have the Court take judicial 
notice of the fact that Hagstrom'a Pocket Atlas 
is an accurate representation of the maps therein 
and the maps therein are an accurate representation 
of the streets of New York. 

THE COURT* well# counsel will look at 
it. It's fairly accurate for these purposes. 

If counsel has any objection# I'll hear them# 
otherwise it is reasonably accurate. 

I suspect you're going to be some time 
with this witness and direct and cross? 

MR. KESTNBAUM* Yes# your Honor. 

THE COURT* I have a Board of Judges meeting. 
We can't go any further tonight. I'm sorry# 
officer. We'll have to bring you hack tomorrow. 
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Brooklyn, N. Y., September 18, 1973. 

(The trial was continued. The Jury is 
not present.) 

MR. SHANLEY: Yesterday afternoon, I turned 
over some 3500 material to Mr. Kestnbaum, 3500 
material of the witness. Patrolman Ward. 

At this time, I would like to have it 
marked for identification. The first is Grand Jury 
minutes dated August 5, 1970. 

THE CLERK: Government's Exhibit 31 for 
identification. 

(So marked.) 

MR. SHANLEY: General misdemeanor affidavit 
dated July 17th, 1970. 

THE CLERK: Government's Exhibit 32 for 
identificatlon. 

(So marked.) 

MR. SHANLEY: Two-pare document, pa*es 19 
and 20, is a photostat of the Patrolman Ward's 
memo book. 

THE CLERK: Government's Exhibit 33 for 
identi fixation. 

(So marked.) 

MR. SHANLEY: L«*t .ne record show that I 
am handing Mr. Kestnbaum 3500 material for 
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witness Diane Regan. I Just handed material 
for a witness named Diane Regan and at this 
time I would like to have Grand Jury testimony, 
dated July 29, 1970, of Diane Regan marked for 
identification. 

THE CLERK: Government's Exhibit 3 1 * for 
identification. 

(So marked.) 

MR. SHANLEY: And a one-page statement 
apparently signed by Diane Regan, dated July 27, 
I'd like to offer that for identification. 

THE CLERK: Government's Exhibit 35 for 
identification. 

(So marked.) 

MR. SHANLEY: I'd also like at this time 
to mark for identification 3500 material of 
Fire Marshal John B. Regan, the Grand Jury 
testimony dated July 29, 1970. 

THE CLERK: Government's Exhibit 36 for 

9 

identification. 

(So marked.) 

MR. SHANLEY: A statement dated July 29, 

1970. 

THE CLERK: Government's Exhibit 37 for 
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identification. 

(So marked.) 

MR. SHANLEY: A statement, two-pame state¬ 
ment, report, two-pagr report of John Regan, 
ui dited. I think it's hard to decipher whether 
11 * s undated or not. It's a two-page report. 

THE CLERK: Government's Exhibit 38 for 
identification. 

(So marked.) 

THE COURT: Bring in the .lury. 

(Whereupon, the .lury entered the courtroom.) 

THE COURT: Hood morning, ladies and 
gentlemen. I'm sorry to have delayed you. We 
were working on other cases. 

Proceed, please. 

MR. SHANLEY: Yen, your Honor. The Govern¬ 
ment continues the examination of Patrolman Ward. 

THE COURT: Yes, have him take the stand. 


Patrolman JAKES J. »•. A R D, 

previously called as a witness in behalf of 
the Government, resumed the witness stand, and 
testified further as follows: 

THE CLERK: You have been previously sworn, 


Patrolman Ward. You are 3till under oath. 
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THE WITNESS: Yes. 

DIRECT EXAMINATION 
BY MR. SHANLEY: (Cont'd) 

Q Patrolman Ward, we left off yesterday 

afternoon, we had marked two exhibits for Identification 
and submitted them to, the map, to Mr. Kestnbaum to 


look at. 


MR. SHANLEY: At this time, your Honor, 

I would like to offer, I would like the Court 
to take judicial notice of the fact that Hagstrom s 
Pocket Atlas is an accurate representation of the 
map of the City of New York, and in particular 
pages 12, map number 12 and map number 13, which 

are on pages 28, 29, 30 , and 31. 

THE COURT: No objection being made, 

Judicial notice is taken. 

Proceed. 

MR. SHANLEY: Next, at this time I would 
like to offer a photo enlargement of maps number 
12 and number 13, which have been arranged by 
Patrolman Ward to accurately represent the area 
which they emcompass. And they are accurate 
representations of the photo enlargements of 
pages — of maps number 12 and number 13. 


1 
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MR. KESTNBAUM: All right, no objection. 

THE COURT: Mark It In evidence. 

THE CI£RK: Government's Exhibit 30 for 
Identification Is marked In evidence. 

(So marked.) 

THE CLERK: Government's Exhibit 29 for 
Identification is marked In evidence. 

(So marked.) 

BY MB. SHANLEY: 

Q Now, Patrolman Ward, you helped put 

together this composite yesterday; is that correct? 

A Yes. 

MR. SHANLEY: Your Honor, is it better 
to have it facing the jury? Maybe we can have 
It In a way, perhaps, over here where everybody 
can see it. 

No, I want the defendant — 

THE COURT: He can move. You wouldn't be 
able to go too far from the jury. Have it 
facing the jury. 

Q Now, Patrolman Ward, please come up and — 

Now, thi 3 is — Is this the map you put together yesterday 
afternoon? 

A Yes, it is. 
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Now, I notice here there's an arrow. 


Did you put that arrow in there? 


Yes. 


Now, will you explain to the Jury and the 


Court Just what that arrow signifies, as best you can? 

A Well, this is Utopia Parkway, and the arrow is 

facing northbound in the direction which we observed the 
vehicle going. 

Q Now, will you mark for the Court ard 

Jury, please, the direction you saw — and when you say 
the "vehicle,” this is the gray Cadillac on the morning 
of July 17th? 


Yes. 


Would you mark the direction in which 


you saw the car turn. 

A It made a right-hand turn eastbound. 

Q And what street is that on? 

A It's Twenty-second Avenue. 

Q Now, Patrolman Ward, do you know the 

exact place where you finally stopped the defendant? 
A On 201st Street in the vicinity of 

Twenty-second Avenue and Twenty-third Avenue. 

0 You can't recall exactly where it was? 

A No, not the exact location, no. 
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Q Now, you — this Is 201st Street, this 

18 Twenty-second Avenue? 

A Right. 

Q You drew the line on; is that correct? 

A Yes. 

Q Patrolman Ward, I notice you testified 

before the Grand Jury that you stopped the vehicle — 

MR. KESTNBAUM: Your Honor, I object 

to what he testified to before a Grand Jury. 

THE COURT: Sustained. 

Q Is this accurate. Is this your best 

recollection of where you stopped the vehicle? 

A Yes. Well, we actually made the right-hand 

turn on 201st Street and stopped him midway in the 
block, somewhere In the vicinity of Twenty-second Avenue 
and Twenty-third. 

0 When he turned off Utopia Parkway, what 

street did he turn off? 

A Twenty-second Avenue. 

0 Okay, thank you. Patrolman Ward, you 

can sit down — oh, before you go. Patrolman Ward, you 
are familiar with this area; la that correct? 

A Yes. 


Q 


Will you point out the Long Island 
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Expressway to the Court and .lury on this map. 

A Right here. 

o Would you draw a red mark on that. 

MR. SHANLEY: Let the record indicate the 
witness has drawn a red arrow on a street pur¬ 
porting to be the Long Island Expressway. 

Q Now, Patrolman Ward, will you please 

take your seat. 

Now, Patrolman Ward, when you first observed 
the car of the defendant, the gray Cadillac, on the 
morning of July 17th, how fast was that going, if you 
could approximate? 

A I would — I would estimate at least twenty-five 

miles an hour. 

Q Now, do you recognize the man that you 

arrested that night? Do you see him in the courtroom 
today? 

A Yes, I do. 

Q Would you point him out, please. 

A Tt. 's the gentleman sitting at the far table. 

MR. SHANLEY: Let the record Indicate that 
the witness is pointing to the defendant. 

Q Now, in the course of your patrols over 
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the years. Patrolman Ward, have you had occasion to 
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drive in the course of your duties on the Long Island 
Expressway 1 or 2 o'clock In the momlnp? 

A Yes. 

0 What's been your experience with the 

traffic at that time? 

A Very light. 

MR. SHANLEY: Thank you. Patrolman Ward. 
I have no further questions. 

CROSS-EXAMINATION 
BY MR. KESTNBAUM: 

Q Now, Patrolman Ward, you testified in 

direct, did you not, that you arrived at the scene In 
the early morning of July 17, 1970; is that right? 

A Yes, it is. 

Q And what is your best estimate of the 

time at which you arrived? 

A Approximately 1:10, maybe 1:12. Like I say, 

approximate times I put down. I never put down direct 
time. 

0 Yes. And you arrived because by radio 

you had learned of a motor vehicle on fire; is that 
right? 


A 


That's correct. 

Ana you knew the location where the motor 
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vehicle was on fire also, did you not? 

A That's correct. 

Q In fact, you knew the exact location; 

is that correct? 

A That's correct. 

Q Now, when you arrived at the scene, were 

there any other motor vehicles there, except for the 
truck? 

A Not that I recall. I'm positive the truck was 

the only one on the block. , 

0 So that your attention was immediately 

directed to this truck? 

A Yes, it was. 

Q It wasn't on fire so your attention was 

directed to it? 

A No, not at first glance, when we first pulled onto 

Utopia Parkway. 

Q Then you made a turn, did you not? 

A Yes, I did. 

y You finally came to a stop behind the 

truck? 

A Yes. 

C. llow many feet behind the truck? 

A Pive feet, maybe. 
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Q Was It on fire then? 

A Not directly as wo pulled up behind the truck, 

we didn't observe anything at that time, no. 

Q Then as you came along, that is, you 

pulled up behind the truck, there was no sign of a 
fire in the truck; is that correct? 

A Could you repeat that again? 

MR. KESTOBAUM: May I have the reporter 
read that back, your Honor? 

(The last question was read by the court 
reporter.) 

A Not that we observed at that time, no. 

Q Well, as far as you know, the truck was 

not on fire? 

MR. SHANLEY: Objection, your Honor. 

Q At that time? 

MR. SHANLEY: Object to the form of the 
question; asking for a witness's state of mind. 

THE COURT: Well, there's nothing wrong with 
the state of mind of the witness. 

Overruled. 

A Like I said, not that we observed at that time, 

no. 

Q Yes. But then there came a time when you 
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did observe a fire coming from the gas tank area; is 
that right? 

A That's correct. 

Q How long after you arrived did you first 

observe the fire? 

A When we pulled out to the block, the truck was 

in front of the store. We swung around, made a U-turn 
and pulled in front of the vehicle. My partner and I 
got out of the vehicle and walked towards the truck and 
that's when we observed the flames coming from the gas 
tank. 

q What did you do then? 

A We went back in the radio car and went a way 

down the block and took the fire extinguisher out of 
the trunk. 

Q What did you do then? 

A Extinguish the flames. 

q You put the fire out completely, didn't 

you? 

A To the best of our recollection, yes. 

0 As far as you could observe, was there any 

damage to the truck? 

A Well, I didn't get too close to it at that time. 

But I couldn't really say. I don't recall exactly if 
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we had gone back and looked in there or if there 
was damage or burn marks, I couldn't tell. 

Q You were close enough to put a fire 

extinguisher into it, weren't youT 

A Well, the spray from the extinguisher can go a 

couple of feet. We weren't directly on top of it. 

Q But you were within a foot or two of the 

truck, weren't you? 

A Two feet, three feet. Like I say, at a time 

like that — 

Q You could observe no damage to the truck 

when you put out the fire? 

A I wasn't looking for any damage. 

Q But your attention was directed to the 

truck, nevertheless, was it not? 

A Yes, to extinguish the fire, yes. 

Q Yes. Your eyes were riveted on the 

truck for a period of time? 

A Yes, when we saw the flames, yes. 

Q Did you or did you not see any damage 

to the truck? 

A Not that I recall. 

Q Now, at that point, you had not seen 

Miss Ouse, had you Patricia Ouse? 
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A No, at that point I didn't see her in the store, 

no. 

I 

Q When for the first time did you see her? 

A After we had extinguished the flames and moved 

back to the radio car. 

Q Where was she? 

A She was in the store. 

Q In the front, in the back? 

A On the left side of the store. 

Q She was watching you, wasn't she? 

A I assume she was, yes. 

Q Did you speak to her as soon as you 

arrived? 

A No. 

Q At the store? 

A Not that I recall. 

Q What happened then? 

A Well, after I observed her in the store, I went 

over and talked to her. 

Q Yes. As soon as you got to the store? 

A I said not that I recall, as soon as I got there. 

Q Well, within a second or two or a short 

laose? 

A Plve minutes or so after we had come up, a couple 
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of minutes after. 

Q But she was In the front of the store 

watching this, wasn't she? 

A Yes, I said I assume she was, yes. 

Q Did you have to rap on the windows or 

make any noise to attract her attention? 

A No. 

Q Are you aware of the fact that she testified 

yesterday that she was In the back of the store — 

MR. SHANLEY: Objection, your Honor. 

MR. KESTNBAUM: May I finish my question? 

THE COURT: Yes, of course. 

Q — that she was in the back of the store, 

and you had to rap on the windows to get her to come to 
the front? 

A Not that I recall. I don't recall doing that, sir. 

Q You're quite certain you didn't do that, 

aren't you? 

A That I rapped on the window, myself, yes I'm certain 

I didn't rap on the window. 

Q You're certain she was at the front of the 

store watching you? 

A 
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She was on to the left 3lde of the store, yes. 

Q Yes. Are you aware of the fact that she 
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testified — 


MR. SHANLEY: Objection, your Honor, the 


form of the question. 

THE COURT: I'll allow it. 

MR. SHANLEY: The witness was not here when 
this woman testified. He’s asking her if he’s 
aware of the fact that she testified as to some 
fact. 

THE COURT: He might have been made aware 
of it in a variety of ways. It's an appropriate 
question. 

Q Are you aware of the fact that she testified 

yesterday that you knocked, she came to the front; that 
you spoke to her, and that you then went out and put 
out the flames in the truck? 


Are you aware of that? 


q That never happened, did it? 

A Not that I recall, no. 

q You were aware of the fact that she 

testified yesterday that in the course of the conversation 
she pointed to the car and said "That is the car, indi¬ 
cating the burning truck? Did that happen? 


25 
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A No, not that I recall, no. 

0 Now, you had a conversation with her at 

that time, didn't you? 

A Tea. 

q And how Ions a time did you talk to her? 

A Five or ten minutes. 

Q And did your partner. Patrolman Brower, 

participate In the conversation? 

A Well, he was there, yes. I don't reneirber exactly 

If we were both talking or I was talking. 

Q Did she tell you that she was In the 

erploy of the Bagel Stop? 

A If I remember correctly, she did say she was. 

q Did she ever tell you that she had left 

the employ of the Bagel Stop a month before? 

A I tell you, I do not recall the exact conversation 

I had with her at that time. 

q Rut she did tell you that 3he was In 

the employ of the Bagel Stop on July 17th, 1970, didn't 
she? 

A Like I said, I do not recall exactly what the 

conversation was. 

Q Yes. But you made notes at that time. 


Udn't you, sir? 
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T made 3ome notes, yes. 


Q When did you make your notes, the same day? 

The following day — the same day, but later on 


In the afternoon. 


C Now, I want to 3how you a copy of the 

notes you made that same day or the following day, and 
please read the opening sentence where I have Indicated. 


At 0120? 


Yes. Read It to yourself. Just the opening 


sentence, sir. 


Yes. 


Q Does that refresh your recollection as to 

whether or not she told you she was an employee of Bagel 
Stop at that time? 

A If It’s In my report, I gues3 that’s what she 


told me. 


So then on July 17th In the early morning 


hours when you 3poke to her, she told you she was an 
employee of Bagel Stop; Is that right? 

THE WITNESS: Your Honor, can I explain? 

The memo book entry — 

THE COURT: Well, you mean you can’t answer 
It yes or no? 

THE WITNESS: Well, like I said, these notes 
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are made, these notes were made the following 
day, and I recall from memory and I put down 
In my memo book. Like I said, I do not recall 
the exact conversation at that time. But that 
afternoon when I put my entries in the memo book, 
I might have recalled her saying she was ar. 
employee. It wasn’t put into that memo book 
at that time. It’s information for my review. 


BY MR. 


5TNBAUM: 


Q You made your entries when your memory 

was good and fresh? 

A That afternoon, yes. 

Q It was within a day of when it happened? 

A Yes. 

Q Your entry was she was an employee, 

wasn't it? 

A Right. 

P Did she tell you what she was doing there 


that date? 


A There was previous criminal mischief to the store. 

There was a few broken windows there, and she was there 
to find out if she could find out who was committing 

the act. 


Q 


She was acting on behalf of the owners of 
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the Bagel Stop, wasn't she? 

MR. SHANLEY: 1 object to the form of the 
question, your Honor. I'd also object to all 
these questions which are asking for hearsay. 

THE COURT: They come In on credibility. 

I'll allow them. 

You may answer. 

Q Will you answer. 

A Yes. 

q She was working for Bagel Stop that night; 

Is that right? 

A At that time, I assume she was, yes. 

Q Well, she told you she was? 

A Like I said, as I recall and made my entries, 

that's the way I assume she was. 

Q She told you she was In the store to 

look for acts of vandalism, didn't she? 

A That's correct. 

Q Didn't that strike you odd, officer, to 

have a girl, an eighteen-year old girl, locked In the 
stow at that hour of the morning and to detect vandalism? 

A It depends on how bad they wanted to find out 

who's doing the acts of criminal mischief. 

Q Prom your experience as a police officer, 

| 

_ - 
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Is that a way you would go about ascertaining criminal 
mischief? 

A I've known neople to sleep In the store overnight 

If they could find someone doing It. 

Q Eighteen years old, officer? 

A Mot eighteen years old. There's been different 

type of people. 

Q You would have a security officer, 

wouldn't you? 

A Not necessarily. 

Q Did she ever refer to her folks in the 

conversation? 

MR. SHANLEY: Your Honor, I object to this. 
This Is, the witness — counsel Is attempting to 
Impeach another witness through the mouth of 
this witness. 

THE COURT: Well of course, that's what 
he's intending to do. Whether he does it or not 
is for the Jury to decide. 

Q Will you answer that, officer. 

A Could you repeat the question, please. 

Q Did she ever mention her folks in 

connection with the conversation you had with her then? 

A She might have. But like I said, I don't remember 
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all of the conversation that I had with her that 
evening. 

Q Now, did the girl give you the name, 

this young lady, did she give you the name of the 
owner of the car when you spoke to her? 

A No, not at first. Maybe she did, maybe she did 

tell me who the owner of the vehicle was. I don't recall 
if I asked for the owner at that time. 

Q Can you recall whether or not she told you 

who owned that gray Cadillac we have been talking about? 

A Oh, no. 

Q You can't recall? 

A No. 

Q Do you recall testifying before a Grand Jury 

in this case in August of 1970? 

A Yes. 

MR. KESTNBAUM: Page 6, Mr. Shanley. 

Q Do you recall having been asked this questior 

and having given this answer? 

"Question: After the fire department was 

on the scene, what did you do? 

"Answer: We talked to the girl and got the 
narre of the owner of the vehicle and her name and 
so on." 
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A 


Do you recall that testimony? 

Yes, It sounds familiar, yes. 

Q And th*t testimony was truthful, was It not? 


Yes. 


Q So that when you first spoke to her that 

morning, she gave you the name of the owner of the 

i 

vehicle? 

MR. SHANLEY: Your Honor, could we Identify 
the vehicle Involved here? 

THE COURT: I believe he's referring to 
the truck. 

MR. KESTNBAUM: Your Honor -- 
Q The truck? 

A Yes, the truck. 

Q She told you who owned It? 

A The truck, yes, sir. 

Q She told you who owned the Cadillac, 

didn't she? 

A No, she didn't. 

Q Well, now, let me read the preceding 

question and answer to you. 

MR. KESUIBAUM: Again on page 6. 

Q "Question: Did she describe this person 
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to you? 
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"Answer: Yes. An elderly man In a white 
uniform In a dark gray Cadillac. 

"Question: After the fire department was 
on the scene, what did you do? 

"Answer: We talked to the girl and got 

the name of the owner of the vehicle." 

/W 

Weren't you talking about the Cadillac? 

A No, sir, I wasn't. I was talking about the truck. 

Q Do you recall that she gave you the name 

of the owner of the Cadillac? 

MR. SHANLEY: Your Honor, this has been 
the fourth time he has asked the witness this 
question. First he said he did not recall. He 
said "She did not tell me who owned the Cadillac." 
I think that ends that line of questioning. 

THE COURT: You may probe, go ahead. 

MR. KESTNBAUM: It's going to be difficult 
If answers are Indicated to the witness. 

MR. SHANLEY: The witness just testified 
to that. 

BY MR. KESTNBAUM: 

Q Now, when you spoke to Patrlela Guse 

about the reason for her being In the store, she did 
tell you that she was left In the store by the owners 
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to see if she could find out anybody who was doing 
any damage to the store; Isn't that what she told you? 

A At first, yes. 

Q At first. Well, what did she tell you 

at second or later? 

A Just, to 3 ay at first that is what she told me, 

besides giving me other information. 

MR. SHANLEY: Your Honor, he asked the 
witness what she told him later. Could the 
witness answer that question? 

THE COURT: Proceed with your questions, 

please. 

MR. KESTNBAUM: I beg your pardon? 

THE COURT: Proceed. 

MR. KESTNBAUM: Yes, your Honor. 

0 Now, in the course of your conversation 

with Patricia, did she tell you that ahe expected her 
boss to Join her In this security search later In the 
morning? 

A No. 

0 Was there any mention made of her bosa? 

A Nc. 

MR. KESTINBAUM: With the Court's permission. 
Q Officer, would you lndleate on this exhibit. 
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the Govemnv-nt's Exhibit 30 lb evidence, .lust where 
20-03 Utopia Parkway Is? 


20-03? 


Does that show on your map? 


A Well, It doesn’t have the addresses. 

q Would you put a "U" in the approximate 

place where 20-03 Utopia Parkway Is. 

A Exactly where 20-03 is? 

Q As best you can, would /ou put a w U n there. 

A Somewhere In this area here. 

MR. KESTNBAUM: Indicating an area approxi¬ 
mately a block and a half from the Bagel Stop. 

Q Is that right? 

A It's about that, right. 

Q Yes. While you're here, would you Indicate 

where 160-34 Wlllets Point Boulevard Is, the approximate 


area. 


It's In this area here someplace. 

MR. KESTOBAUM: Indicating an area of 
several blocks from the Bagel Stop. 

Q Is that correct? 

Somewhere around there. 

0 Would you Indicate where 160-00 — 

THE COURT: Did he use an "X" for that? 
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MR. KESTOBAUM: Yes. The trouble is that 
this pen — 

THE WITNESS: I have another pen. 

Q Would you, start by putting a "U" for 

20-03 Utopia Parkway. 

A {Witness Indicates.) 

Q And would you put a "W" for 160-3 1 * Wlllets 

Point Boulevard. 

A I would assume It's somewhere In this vicinity 

right here. 

Q That's a distance of several blocks. Isn't 

It, from the Bagel Stop? Would you put a "VI" where 
160-08 Wlllets Point Boulevard la. 

A That's where I Just put that. 

Q That's — this Is the same place, the 

same block? 

A Th :• approximate area. 

Q Would you put an "F" where Francis Lewis 

and Thirty-fifth Avenues are. 

A What did you say, with an "X"? 

Q *W1." 

Now, you've indicated something within 
about seven 1 r eight blocks — 

MR. SHANLEY: Excuse me, counselor, "Wl" 
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Is 160-08 Francis Lewis Boulevard. And "F" 

is Thirty-fifth Avenue and Francis Lewis Boulevard 

is? 

MR. KESTNBAUM: Yes. 

MR. SHANLEY: Thank you. 

BY MR. KESTNBAUM: 

Q While you're here, officer, would yo-> 

be good enough to put a "6" where Sixty-third Road and 
Woodhaven Boulevard are. Sixty-third Road and Woodhaven 
Boulevard. 

A Exactly what? 

Q Can you find Woodhaven Boulevard for us? 

A lhat's what I'm looking for, Woodhaven Boulevard. 

THE COURT: West is Flushing Meadow. 

Q It doesn't seem to appear on the map, 

does it, officer? 

A I can't locate it. 

Q Thank you very much. Would you resume 

the stand, sir. 

Would you estimate for us as best you 
can how far Sixty-third Road and Woodhaven Boulevard 
are from the Bagel Stop? 

A The exact, I couldn't, because I don't know where 

Sixty-third Road and Woodhaven Boulevard are. 
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Q You know that Woodhaven Boulevard crosses 

Queens Boulevard, don't you, and It runs along Forest 
Park In Queens; Is that correct? 

A I couldn't say. 

THE COURT: I don't think it's in his 

precinct. 

Q That's well outside your precinct? 

A Yes. 

Q And it would be a good distance from the 

Bagel Stop, wouldn't it? 

A It sounds like it is. 

Q Yes. Mow, I've asked you about 20-03 

Utopia Parkway. That's in your picture? 

A Yes. 

Q Do you know whether or not there was 

and is a bagel store or a bakery at that address? 

A 20-03? 

Q Yes. 

A I don't think so. That's all private homes there. 

Q Did you ever hear of the Denise Pastry, 

E-e-n-i-s-e? 

A Denise Pastry? On the right-hand side of the 

street, there is a bakery, right. 
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Q 


Yes. Bakery and bagel store, isn't there? 
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A I don't know if It's a bagel store. 

Q I 6 O- 3 I 1 Willets Point Boulevard, there's 

a bakery — 

MR. SHANLEY: Your Honor, we have been 
listening to this for a while. I would inquire 
as to the relevance of this line of questioning. 

THE COURT: I'll concede the relevancy. 
I'll allow it. Go ahead. 

Q At 160-3$ Willets Point Boulevard, there's 

another bakery? 

A Yes, there's a bakery. 

Q At 160-08 Willets Point Boulevard, there's 

another bakery? 

A That's the same — 

MR. SHANLEY: Question of the time frame. 

Q At the time on July 17, 1970. 

MR. SHANLEY: I think, your Honor, it's 
very difficult for the witness to recall exact 
locations of bakeries in a very large preoinct. 

THE COURT: He'll tell us if he doesn't 
recall, he'll say. 

Q Is there an appetizing store — or a 

bakery at that address? 

A I know on Willets Point Boulevard, near Prancis 
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they might have passed on the other side of the street 
I don't know. 

Q You wouldn't know If they passed right 

by you? 

A No, because the fire truck was in the block. 

MR. KESTNBAUM: All right, that's all. 
MR. SHANLEY: No further questions. 

THE COURT: Thank ycv. Next witness. 
Thank you, officer. 

(The witness was excused.) 

MR. SHANLEY: Government calls as Its 
next witness. Miss Diane Regan. 

DIANE REGAN, called as a witness 

In behalf of the Government, being first duly 
sworn, testified as follows: 

THE CLERK: State your full name, please 
THE WITNESS: Diane Regan. 

THE CLERK: Spell your last name. 

THE WITNESS: R-e-g-a-n. 

THE CLERK: Please have a seat. 

DIRECT EXAMINATION 
BY MR. SHANLEY: 

Q Miss Regan, how old are you? 


A 


Twenty 
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q Now, you*11 have to keep your voice up 

so all the Jurors can hear. 

A I'm twenty years old. 

q And what are you doing now? 

A Well, I go to school, upstate. 

q And do you live at school? 

A Yes, I do. 

q And do you have a home in Queens? 

A Yes. 

q Do you live with your parents? 


A Yes. 

q And what's that address? 

A 166-5M Twenty-first Road, Whiteatone. 

Q Now, Miss Regan, do you know a young 

lady by the name of Pat Ouse? 

A Yes. 

q How long have you known her? 

A About three years. While I was working. 

q Now, directing your attention to the 

year 1970, how old were you then? 

A Seventeen. 

Q And were you employed at any time during 

that year? 

A Yes. 
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A Bagel Stop. 

Q How long were you employed, if you can 

recall? 

A About three months. 

Q And do you, can you approximate the time 

of the year? 

A It was around April. 

Q Now, directing your attention to summer 

of 1970 — oh, before I — withdrawn. 

What were your normal hours when you worked 

in the Bagel Stop? 

A Well, I worked five hours every day. I worked 

from maybe five to seven or sometimes during the 
afternoon. It was different hours of the day. 

Q Five in the morning to eleven? 

A No, five at night to eleven. 

Q I see. 

Did you know the owners of that — 

A Yes. 

q Who were they? 

A Well, there was Phil and Steve, I knew, and 

c,ugene. 
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Q 


Who was your boss? 
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A Phil. 

Q Phil? Phil Relcher? 

A Relcher. 

Q Now, did there cone a time in the summer 

of 1970 that you were at, on the premlres of the Bagel 
Stop late at night? 

A Yes. 

Q And can you approximate the month? 

A It was July. 

0 And do you remember the exact day? 

A I guests it was around the l6th, 17th. 

Q It was mid-July? 

A Yes. 

% 

Q And do you recall on that evening what 

time did you leave the store on that evening? 

A I'd say around 11 o'clock. 

Q And when you left the store, where did 

you go? 

A I went home. 

Q Now, did there come a time that particular 

evening that you received a telephone can? 

A No. 

3 Did there come a time when you made a call? 

A Y03. 
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Q And who did you call? 

A I called Pat. 

Q And what, where — where was the call 

made to, If you know? 

St 

A I called her at Bagel Stop. 

Q Do you happen to remember the number of 

Bagel Stop? 

A No, I don't. 

Q Now, did you have a conversation with Pat? 

A Yes. 

Q Now, during this conversation with Pat, 

where were you In your house? 

A I was In my bedroom. 

Q And does your bedroom have a window? 

A Yes. 

Q And where does the window look out on? 

A It looks out onto Twenty-First Road. 

Q Could you see — how far on Twenty-First 

Road could you see? 

A I can see all the way down to Utopia Parkway. 

Q Can you see portions of Utopia Parkway? 

A Well, a minimum amount of space. 

Q Now, while you were on the telephone 

with Kiss Guse, did you look out the window? 
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A Yes. 

Q What, If anything, did you observe? 

A I saw a gray Cadillac go by on Utopia Parkway. 

■< And could you approximate the speed? 

A It ./as going pretty slow. I don't really know, 

Q But it was going slow? 

A Yes. 

Q Do you recall how many times you saw this 

car go by? 

A I'd say two or three times — about two titles. 

Q And now. It was going, if you can 

recall, how was it going on Utopia Parkway? Tell us 
how it went? 

A It went, the firot time I saw it, it was going 

down Utopia Parkway past Sagel Stop, and the second 
time it came up Twenty-Pirat Road and into the back of 
the store, into the parking lot. 

Q It made a left on Twenty-First Road and 

then made a — 

A Up to Twenty-First Road, right. And then it mads 

a left into the parking lot. 

Q Where did it go when you saw it? 

A The parking lot in the back of the store. 


25 


Q 


Did you observe it after that? 
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A She said, "He came back again." And then she 

had said that there was a fire under the truck, that 
he was — 

MR. KESTNBAUM: Your Honor, I object to 
that, if the Court please. 

THE COURT: No, I'll let that In, aa an 
exception, which I can explain to you In the 
abence of the Jury, If you wish. 

MR. KESTOBAUM: I except, sir. 

Q Now, while this gray Cadillac was moving, 

there was a continuous conversation while you were 
observing the car, and you say It In your own words. 

When you saw the car, what did you say to Pat? 

A I said, "I see the car. I can aee It go by." 

Q And then did there come a time In the 

conversation when she said something back to you? 

A Well, she had said "It's —" I remember one time 

she said, "It'a — it's In front of the store," and 
then she said, "It's going away," and I had seen It then. 

Q Then what did you say to her then? 

A "I see It," the car. 

Q So how long did this conversation about 

the car continue. If you can recall? 

A I'd say about fifteen, twenty minutes, maybe. 
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Q And did there come a time when she — I 

think you already testified that she told you that there 

* 

was a fire? 

A Yes. 

Q What did you tell her then? 

A Well, I told her — 

MR. KESTNBAUM: Your Honor, I object to 
what was said at that point. 

THE COURT: Well, what this witness told 
her, yes. I'll allow what the alleged observer of 
the fire said to this witness, but not what this 
witness said to the other. 

Q What did 'Mane say to you about the 

circumstances surrounding the fire" 

A What did Pat say to me? 

MR. KESTNBAUM: Your Honor, I object to 
the way counsel is leading and suggesting. Before 
he had asked for a conversation without that. I 
think we should dispense with this leading. 

THE COURT: Try net to lead the witness. 

MR. SHANLEY: Yes, your Honor. 

Q Did there come a time in the conversation 

when Diane said something to you, other than about 


the car moving around? 
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A When Pat said something? 

Q I mean when Pat said something to you, other 

than her observations of the car moving? 

A She had said that she sees someone looking around 

the store and looking in the windows, and then she said, 
"There's a fire under the truck." She had said that he 
was looking around the truck also, but then she said 
that there was a fire. 

Q Was she -- withdrawn. 

How long were you on the phone during 
this whole conversation, if you recall? 

MR. KESTNBAUM: Your Honor, I object to the 
constant repetition. Wb have had that. 

Q The whole conversation, if you can recall, 

how long were you on the phone? 

A The first time I talked to her? 

Q Yes. 

A Yes, it was about fifteen or twenty minutes. 

0 Now, could you tell the Cou~t and Jury, 

Miss Regan, as best you can recall the time when you 
made this phone call? 

A About 1 o'clock. 

0 Approximately or exactly or approximately? 

A Well, she said, "Call me at 1 o'clock." So it 
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could have been a minute or two afterwards or before. 

MR. SHANLEYt X have no further questions 
of this witness. 

CROSS-EXAMINATION 
BY MR. KKSTNBAUMt 

0 Miss Regan, you recall this particular day 
quite clearly, don't you? 

A well, more or less. 

0 And at that time, you were seventeen 
years old? 

A Yes. 

0 And you reached your seventeenth birthday? 
A Yes. 

0 What tine did you get up that norning? 

A X couldn't tell you that. 

0 What tine do you ordinarily get up? 

A I'd say around 9, between 9 and 11 # X usually 
get up. 

Q What tine do you ordinarily go to bed? 

A well, after work. That night it was 12 o'clock 
and X didn't get to bed until 1. 

Q Did you work until 11 or 12? 

A X worked till, X guess, it was 11, you knar* 11, 


around thesa. 
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o Isn't that what you told the jury before, 

11? 

A Yes, 

0 You %/ere tired then, weren't you? 

A But she had asked me to call. 

0 At 1? 

A Yes, I waited. 

0 She's e good friond of yours, wasn't she? 

A Well, we got alone very well. 

0 Yes. You were cuite elose, weren't you? 

A Yes, T guess so. 

0 You had your own hedroosi, didn't you? 

A Yes. 

C Double bod? 

A I shared the roosi with my sister, two single 
beds, 

0 Two single beds. How many room to the 
apartment? 

A There's — on the second floor whore X am, there's 
juttt two rooms. 

g Just two rooms? 

A Yes. 

0 There's the bedroom that you shared with 

'four sister and what's the other room? 
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A My brother's bedroom. 

0 what'a downstairs? 

A The living room, dinincr room, kitchen, another 
bedroom and bathroom. 

0 Where would your folks sleep? 

A Downstairs. 

0 You had a cot for miests, didn't you? 

A No. 

0 You had no oleepimr facilities for relatives 
for guests? 

A There was a couch in the living room that could 
have been opened up. 

MR. SHANLEYt Your Honor, I would inquire 
as to tne relevancy. 

THE COURT* Well, the relevance is obvious. 
He may continue, unless you want me to explain 
it to you. 

Go ahead. 

0 Now, did she tell you why she was sleeping 
at the Bagel Stop that night? 

A Yes. 

o What was the reason? 

A That she had a fight with her parents. 

0 With both parents? 
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well, she said with her parents* So 


What ties did she tell you that7 


She had come into the store that night. So, 


maybe around 9 o'clock. 


Is that when she came in, about 9 o'clock?. 


I really don't knor. 


Well, could it have been 10 o'clock or 


11 o'clock? 


It could have been. 


Could it have been 6 o'clock? 


I don't know. X don't r 


what time she 


had come in that night. She wasn't working* She 


just came in. 


She wasn't employed at Bagel Stop? 


She was employed, but she wasn't working that 


night. She had just cos* in. 


Let me understand that. Waa she employed 


by Bagel Stop on July 17th? 


MR* SHAKLEYt I don't think the witness 


can answer this question. 


THE courts she can try if she knows* 


I think so, yes. 


What did she do there then? 


She sold bagels and worked the cash register. 
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0 Do you know If she was working on July 17th? 
A T don't think she was working, no, 

Q But at some time that evening, she told 
you she had had a fight? 

A Yes, 

0 With her folks? 

A Yes. 

0 That she was going to sleep over at 
Bagel Stop? 

A Yes. 

0 Did you see any night clothes in her 
possession? 

A No. 

Q Toothbrush? 

A I wasn't really looking• 

0 So you don't know if she had that? 

A No. 

0 Well, as a friend of hers, did you say, 

"Why don't you come over and sleep at my house"? 

A We weren't that close for mo to ask her that. 

C Didn't you tell us before you were good 

friends? 

A We were good friends, but just working employees. 


25 


0 


But you knew your friend was going to sleep 
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in this bakery all night, didn't you? 

A Yes. 

P You knew that the door was going to be 
locket, didn't you? Is that right? 

A Yes. 

Q That was all right with you? 

A Yes. 

0 Did she ever tell you that she was staying 
over for security reasons? 

A I don't understand what you mean. 

0 Did she tell you that the boss had asked 
her to sleep over to look for vandalism? 

A No, she didn't tell m that* 

0 No reference to that at all? 

A No. 

0 You shared your room with a sister, 
didn't you? 

A Yes. 

0 How old was your sister? 

A Fifteen. 

p Fifteen? 

A Going on fifteen. 

0 At 1 o'clock in the morning she was 


sleeping, wasn't she? 
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A Yes. 

0 And you were good and tired, too, weren't 

you? 

A Well, I was, I guess I was a little tired. 

0 Your bed time is ordinarily 11 o'clock 
at night, isn't it? 

A Well, it doesn't make a difference. One night 
it's 11, another night it might be 3 in the morning. 

0 Didn't you disturb your sister while you 
were having this conversation? 

A I don't rs m amber her waking t?p. I — 

0 Do you recall whether your sister was 
disturbed? 

A No. 

0 Did you care whether or not you were disturbing 
your sister? 

MR. SHAiVLEYt Your Honor, how long can we 
go with this line of questioning? 

THE COURT* Go to this question and that's 
it. Answer that question. 

A No. 

THE COURT* If you can, 

0 You didn't care? 

A No. 


A 


0 
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MR. KESTNBAUM* That la all. Thank you. 

MR. SHANLEYt No radlraet. 

THE COURT* Thank you vary much, ma'am. 

Naxt witness* plaasa. _ 

(The wltnaaa was excused.) 

MR. SHANLEYt Your Honor* ara we going to 
hava a lunch raeaaa? Thia might ba a good time, 
your Honor. Tha Government — tha wltnaaa la 
here, but it's going to ba a lengthy wltnaaa. 

the COURT* All right* if you would lika 
to* wa can braak. 

Ba back* would you plaaaa* at tan aftar 
two. Don't diacuaa tha casa. Enjoy your lunch. 

(Tha jury laft tha courtroom.) 

THE COURT* Anything alaa* gantlanan? 

MR. SHANLEYt X would Ilka tha racard to 
■how that tha Government has baan.turning ovar 
3,500 matarlal. I would Ilka your Honor — wa 
hava baan turning It ovar to tha defense bafora 
tha wltnaaa takaa tha atand in order to expedite 
tha trial. 

THE COURT* That's honorable. 

MR. SHANLEYt At this time, I would like to 
turn ovar tha naxt witness'a 3*500 material* which 
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would be Mr. P.eicher, and I would like it to be 

i 

marked for identification at thia time also. 

THE COURTi Very good. All right, thank 
you, gentlemen. 

MR. SHANLEY* Thank you, your Honor. 

THE COURT* Do you have any requeata to 
charge on behalf of the defendant, because I 
have received a brief on behalf of the Government. 
I'm in the midst of preparing my charge, will 

we finish today? 

MR. SHANLEYt No, your Honor. 

THE COURT* Tomorrow morning? 

MR. SH.’aNLEY t I should be finished my case 

some time tomorrow. 

THE COURT* Are you goinor to put the defendant 


MR. KESTNBAUM* I haven't made up my 


mind yet. 


THE COURT* How many wit* 


will you have? 


MR. KESTNBAUM* I don't know yet, your Honor. 
The way this case is going, I may have none. 

MR. SHANLFY* If we could have a minute 
before the jury comes in this afternoon, counsel 
has been willing to stipulate as to some of the 
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Exhibit No. 45, which is a record kept in 
the normal course of business by the Manufacturers- 
Hanover Trust Company, it reflects — it's a 
signature card of the star of David Bagel 
Corporation, and with the appropriate corporate 
resolution which allows Mr. Benjamin Schwartsberg 
to sign checks. 

MR. KESTNBAUMs Yes, X have reed it and 
it's all right. 

THE COURTI Mark them all in evidence. 

MR. SHANLEYt Government's Exhibit No. 45, 
and Government's Exhibit No. 46. 

the CLERK t Government's Exhibits 45 and 
46 for identification are marked in evidence. 

(So marked.) 

MR. sHANLEY• Government's Exhibits No. 

1, 2, 3, 4, 5, 6, 7, and 8, which were stipulated 
to by counsel on Friday has to be msrked into 
evidence. I'd offer than into evidence now, 
also. 

(The jury entered the courtroom.) 

MR. SHANLEY I And also Government's Exhibit 

No. 9. 

THE CLERKt Government's Exhibits 1 through 9, 
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inclusive, have previously been marked into 
evidence. 

THE COURT* in your absence, in order to 
save time, both counsel have agreed that certain 
documents would be placed in evidence. 

At the appropriate times, counsel will 
refer to them and have them passed among you. 

Proceed. 

MR. SHANLEY* Government calls as its 
next witness Mr. Philip Reicher. 

PHILIP reicher, called as a 

witness in behalf of the Government, being 
first duly sworn by the Clerk of the court, 
testified as followst 

THE CLERK* State your full name, please. 

the tflTNESSt Philip Reicher. 

THE CLERK* Spell youx last name. 

THE WITNESS » R-e-i-C-h-e-r. 

MR. SHANLEY* May I proceed, your Honor? 

THE COURT* Please. 

DIRECT EXAMINATION 
BY MR. SHANLEY* 

0 Mr. Reicher, how old are you? 


A 


Thirty-one. 
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0 Are you married? 

A Yes* 

0 Do you have any children? 

A Yes. 

0 How many? 

A Three. 

0 Where do you live? 

A 2723 Bell Road, South Bellaore. 

0 Did you go to college, Mr. Reicher? 

A One year. 

Q Where was that? 

A oueena Boro Community. 

0 Do you know the defendant, Mr. Benjamin 

Schwartiberg? 

A I do. 

q How long have you knownhim? 

A About seventeen years. 

0 will you point him out, please. 

A sitting next to the gentleman with the eyeglasses 
at the table. 

THE COURTi Indicating the defendant. 

0 What business is he in? 

A The bagel and bialy business. 

o And the names of his companies? 
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A Star of David Bagels, Queens Bialy. 

0 Where are they located? 

A Melbourne Avenue and Main Street in Flushing, 

Q Had you ever been over there? 

A I worked for Mr, Schwartzberg. 

0 How lonq was that? 

A Fifteen years ago. 

0 Now, are you a member of any union? 

A Local 50. 

0 What•s that? 

A It's a bread union, bread, bagels, 

Q Local 50 of the American Bakery Confectionary 
Workers? 

A Yes. 

q And what business are you in right now? 

A The bagel business, 

0 And you have a store? 

A I have a store on 69th Road and Queens Boulevard, 
Forest Hills, 

q And what's that called? 

A Bagel stop, 

O You say that you are in the bagel business. 

Is it the retail business or wholesale? 

A Retail and wholesale. 
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0 What do you soil? 

A Bagels, bialys, doughnuts, diary, appetising. 

Q Nov, Mr. Reichor, directing your attention 
to the year 1970, what business ware you in that? 

A The bagel business also. 

o And in January of 1970, what business 
were you in? 

A I opened up 21-44 Food Corporation, which was 
a wholesale bagel bakery, retail. Same operation 
but a much bigger scale. 

0 Where was that located? 

A 21-44 Utopia Parkway, Whitestone. 

Q Was there another store c o nnected with 

that? 

A I don't understand. 

0 well, did you operate another retail store? 
A Well, I had Bagel stop at the time. 

0 Bagel stop? 

A Yes. 

O Was that located on the same premises? 

A No. 

0 Now, with regard to 21-44 Food Corporation, 

are you an officer? 

A Yes, I was. 














Reicher - Oovt. - direct 188 

0 And you were an owner? 

A Yea. 

0 Were there other owners? 

A Yea. 

0 What were their names? 

A Irvin? Teitler, Charles Naer, Steven Levy, and 
Eugene Steinberg. 

0 What was your function? 

A As an officer or ai i >■ 

0 What was your function in the business, 
what did you do? 

A Well, I ran the business, basically. I produced 

bagels• 

0 Is that — withdrawn. How long did 21-44 
stay in business? 

A Approximately six months. 

0 Now, what was the business of 21-44? 

A Well, we went to 21-44 to build an enormous 
bagel wholesale business. We had a retail part of it. 
But that was secondary in our minds. 

MR. KESTNBAUMt I didn't hear that. 

THE COURTI Read the answer back. 

THE WITNESS t We went to 21-44 — 

THE COURTI Excuse me. Read the answer back. 
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plUH. 

(The last answer was read by the oo u rt 
reporter.) 

MR. kestnbaum* Thank you v your Honor. 

0 Nov, did you aake or buy bagels? 

A we manufactured them on the pramisea. 

0 How about the bialya? 

A We purchased than. 

0 Now, hov many bagels a week did you 
manufacture? 

A Ten thousand doaen. 

0 Ten thousand doaen. And could you approxi¬ 
mate the gross dollar value of bagela that you m a nu facture 
a week? 

A Six thousand dollars. 

0 Now, Mr. Reioher, just what is a bagel? 

A A bagel consists of high gluten flour, water, 

salt, malt, and yeast. 

THE COURT* what was the last ingredient? 

THE witness* Water, salt, malt, and yeast. 

THE COURT* Thank you. 

BT MR. SHANLEYt 

0 Can you make bagels yourself? 


A 


Yen, I can. 
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0 Nov, those ere the Ingredients that go 
into themi is that correct? 

A Yes. 

0 Nov, in the normal course of your 
business, vhen would you make these bagels? 

A We'd manufacture all day. We'd come in at 
€ in the morning and manufacture the day's vork until 
it vas done. 

Q And how long would that take? 

A Approximately eight hours. 

0 Were there people who manufactured at 

night? 

A On the weekend we had a crew. 

0 Now, you testified as to flour. Do you 
recall who you purchased your flour from? 

A Standard Milling Company. 

Q And approximately how many bags of flour 
would you purchase a week? 

A Well, we went through a hundred bags very week. 

We manufactured a hundred bags a week, and we always 
had extra. Some weeks we bought one fifty bags to 
override into the next week. 

0 How big were these bags? 

A Hundred pounds weight. 
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o Is there any particular ingredient in the 
flour i you said — is there a bagel flour? la this flour 
a bagel type flour? 

A well, it'ft high gluten flour* it'a A special 
flour* 

0 Do you recall the trade name of that, the 
Standard Milling — 

A It's Pep. It's called Pep, that's their brand 

name* P-e-p. 

0 Now, you also said you used malty is that 
correct? 

A Yes. 

0 And where did you buy your malt from? 

A Malt Diastia. 

THE COURT* Could you apell it. 

THE WITNESS* D-i-S-S-t-i-S. 

A It's a subsidiary of Ma-Pao. 

o Hoe would that come to you? 

A In drums* it was a liquid. 

0 Then you testified as to poppy seed? 

A We used poppy seede in the production of bagels. 
They weren't an integral part of #»e bagel* it's in 
the manufacture. It was for taste. It was a poppy 
bagel, like a salt bagel. 
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Q How did the poppy seed arrive? 

A Poppy came from Ma-Pac also* 

0 what kind of container? 

A Poppy seeda came In a burlap bag* Poppy cornea 
from Turkey. 

0 Now, did you uae a flour called Ardex 550? 
A Yea* 

Q And what function la Ardex 550 play in the 
making of a bagel? 

A Ardex kept the bagel, the suqar from spraying 

from the flour. It kept moisture in the bagel. If 
the bagel stayed in the retarder or freezer a long 
time, the separation would cauae enormous pimplea 
and the bagel would look horrible* 

0 In your operation, would you consider that 
essential? 

A Yes. 

Q Where old you purchase your Ardex 550? 

A Through staple Trading* 

0 Where did they deliver to you from, if 
you know? 

A New Jersey* 

0 Now, Mr* Reicher, in regard to the 21-44 
Pood Corporation — questions and answers will be 
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directed as to that corporation and eventa that 
happened. How many employees did you have. If 
you can recall? 

A Approximately fifteen. 

0 Could you name acme of them? 

A Darryl Steinberg* Rick Fisher, Steve Sternman* 
Diane Regan, Pattie Guae, Joy Leonard. 

0 Now, who, if anybody, waa uniorlsed In 
tt.ia operation? 

A Myself and Darryl Steinberq. 

0 Now, what were your hours? 

A Nell, I came in at 6 in the morning, and I 
worked until the work was finished. That oould be 
7 or 8 o'clock at night, sometimes 10 o'clock at 
night, seven days a week. 

0 Now, did you have any vehicles? 

A Ne had a step-van, an International step-van. 

0 What was — what did that look like, 
describe that to the Court and jury? 

A It was a ten-foot load area where you could 
store your, you know, your bagels, and ve had a 
cab where the driver sat. In the back ws had special 
racks because we transported frosen bagels raw to an 
account — well, to two accounts. 
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0 And did it have any, any signs on it? 

A The lettering said "Bagel Stop, World's Largest 
Bagel Bakery, wholesale and Retail," and the telephone 
number* 

0 What did you use the step-van for? 

A When we delivered baked bagels and we delivered 
raw frozen bagels* 

0 Now, when you got going in the business, 
how many routes did you have? 

A We had a Queens route, a Bronx route, and Yonkers 
route. 

Q And what time — 

A We had a Nassau route also* 

0 What time did these routes go out? 

A We had a Nassau route also* 

0 Pardon? 

A Nassau route also* 

Q what tint would the deliveries be made on 
these routes? 

A Nassau route was night route, twelve o'clock 
midnight it went out* Bronx, Nassau, and Queens went 
out 6t30 in the morning* 

0 You mentioned Steven Sternum as one of 

your employees. How long, do you recall, that he 
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worked for you, for 21-44? 

A X — 

0 Did he work in the spring end ewer? 

A He worked about three months. 

Q Whet was his job? 

A He wes the driver for the Nassau route. 

Q Now, how many times a week would these 
deliveries be made? 

A Well, basically, seven days a week. We had 
accounts open on Sunday also, but the supermarkets 
which were the Nasseu route, went out six days a week 
All supermarkets were eix days a week. Some accounts 
0 There were certain accounts you delivered 
on Sundays also? 

A Sunday, yes* 

Q Now, with regard to these accounts which 
your 21-44 Corporation d id business with, when you 
started, how did you get these accounts? 

A We went out and solicited them. 

0 Now, do you recall a case of the names 
of some of the accounts? 

A we sold Pood Pair, Big Apple, shop Rite, Sarows 
Levy's, Waldbaun'a. 

0 And the geographic area covered by these 
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accounts was what? 

A Again. Nassau, the Bronx. Yonkers, and Queens. 

q Now, during the year 1970, Mr. Reicher, 
what company was Mr. Schwartsberg operating? 

A Star of David Bagels and Queens Bialy. 

q Now, directing your attention to the 
early part of 1970, in the spring or late winter or 
spring, did you consider Mr. Schwartsberg to be a 
competitor? 

MR. KESTNBAUMi objection to what he 
considered, your Honor. 

O Well, was Mr. Schwartsberg a competitor 
of yours in the early months of 1970? 

A Every bagel bakery was a competitor of ours. 

Q Did you — while you were operating 
21-44 Pood Corporation, did you buy anything from 
Mr. Schwartsberg? 

A Yes, we bought bialys from him. 

0 And what would you do with these bialys 
after you bought them? 

A We would sell them over the counter in the store 
and we would sell them to the supermarkets. 

0 Did there come a time when you stopped? 

A Yes, July 1st, we stopped doing business with 
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Mr. Schwartzberg. 

0 Did you have occasion to observe the 
bialys prior to your stopping business? 

A Well, the reason we stopped, the merchandise 
was mixed. We had some old bialys with fresh bialys, 
and we were getting complaints. 

Q So the product was — 

i 

A Well, the product wasn't the product that we had 
made the deal for. 

0 You testified that Waldbaum's was an 
account. Do you recall when you started doing 
business with Waldbaum's? 

A Well, we received three Waldbaum's in March, 
from a Mr. Morris Pit, he's the supervisor of the 
appetising of Waldbaum's. 

0 Do you recall the names of these accounts? 
A Well, the numbers of the stores, store number 44 
78, and 87. 

0 where were they located? 

A Bronx and Yonkers. 

0 Do you recall how much you charged for 
these bialys? 

A Fifty-five cents a dozen. 

0 That was for the bagels. 
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A For Bagel* and Bialya, 

0 How did you service these stores? 

A Daily, 

0 And what billing procedures would you 
use to obtain payment from the Waldbaum Stores? 

A when the store was delivered every day, we 

gave a slip and they signed a slip and the slips were 
brought to the office, and the bookkeeper entered them 
daily. At the end of the week, she made up a weekly 
statement. One was kept by us and one went to the 
store. 

Q What was the bookkeeper's name? 

A Joan Goodman, 

0 Under whose supervision was she? 

A My own, 

0 Now, did there come a time in June* 

Mr. Reicher, that you obtained other accounts? 

A Well, I had a meeting with Mr, Morris Pit, 
again, and we sat down and we negotiated ten new 
Waldbaum's, We received five Waldhaum's in Queens 
and five Waldbaum's out in Nassau, 

0 Now, do you recall the numbers of the 
Waldbaum accounts that you received in Queens? 

A Store number 41, store number 91, store number S3, 
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store number 58, and store number 55. 

0 Do you recall the price that you agreed 

on? 

A We negotiated a price of forty-eight cents a dosen 
for six months, and then it would go to fifty-five cents 
a dosen. 

0 These were five Queens accounts? is that 

I 

oorrect? 

A Yes. 

Q Whose accounts were they before they 
were yours? 

A Mr. Schwartsberg's. 

Q How did you find that out? 

A we were told by Mr. Morris Pitt that they were 
Mr. Schwartsberg's. 

Q In the industry itself? 

A We know who the -- yes, we knew whose accounts 
were who. 

Q Isn't that more or less common practice 
to know whose -- 

A Yes, if you want an account, you find out who's 

serving it. 

0 Do you recall when you started servicing 
these accounts, these Queens accounts which you've 
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testified to? 

A About the 5th of July, 6th of July. Right after 
July 4th weekend, 

0 Here these five accounts, what was 
the weekly bagel volume that you were doing with them? 
A They were doing a thousand dozen, which was a 
small figure because it was the summer, and people go 
away in the summer, 

MR. KESTNBAUMt Your Honor, may we have 
responsive answers instead of speeches? The 
question was what the amount of business that 
was done, and I move to strike the answer out, 
THE COURTi Denied. 

Q Yes, please try to restrict your answers 
to my questions, Mr, Reicher, 

Could you equate the thousand dozen a 
week to dollars and cents? 

A Five hundred twenty dollars, 

0 Were there also bialys involved? 

A Yes. 

0 What percentage bialys as to bagels? 

A Ten per cent, 

0 Ten per cent what? 

A Ten per cent of the bialys. One hundred dozen a 
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week was the bialy total. 

Q Now, focusing your attention on the 

early part of July, you were selling bialys. Did 
you make bialys at that tine? 

A we — we negotiated a new deal with 8 t s Bagels 
out in Massapequa and we received them daily. 

0 Who owns 8 t 8 Bagels, Massapequa? 

A Well, Martin Sehwartsberg and Stevey Saparstein. 

0 How long did you continue buying bagels 
from S ft S? 

A Bialys. 

Q Excuse me, bialys. 

A Well, we didn't buy then too long. They 
called us up and told us they couldn't service us. 

MR. KSSTNBAUMi Objection to the question, 
your Honor. 

Q How long did you buy from them? 

A We couldn't buy from them — approximately two 

weeks we were doing business with them and then we 
were stopped. 

0 Well, from whom did you buy bialys at 
that juncture? 

A We weren't allowed to purchase bialys from 
anybody. Every bakery we called wouldn't do business 









1 


Reicher - Govt* 


direct 


202 



with us. 

0 So what did you do? 

A Well* Mr. Steinberg# Darryl Steinberg# started 
making them and I helped him every day. 

0 And how long did that last? 

A Approximately a week* 

0 Were you -- withdrawn* 

When did he make those# when did he make 

the bialys? 

A Well* the doughs were made approximately 4 o'clock 
in the afternoon to 4t30* and they went until about 
7*30. We really baked as much as we needed and that 
really set the schedule back on the baking of br-els* 

0 Well* how was your operation affected 
by this* baking your own bialys? 

A Well* it became chaotic* 

MR. KESTNBAOMt Objection to that* your 

Honor* 

THE COURTi Objection to what? 

MR. KESTNBAUMt The question and the answer* 
•How was your operation affected by this?" 

•Answers It became chaotic.* 

THE COURT* Yes# try to get a more specific 
answer from the witness* please* 
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0 Here you able to continue the normal 
functioning of mating bagels while you were also 
making bialys? 

A No* 

0 Mr. Reicher* you've testified as to 
your billing procedures and how you would bill Waldbaum* 
I hand you Government's Exhibit No. 11 
for identification. I ask you to take a look at that. 
(Handed to the witness.) 

0 Now, would you read — do you reecgnlse it? 

A Yes. 

0 What is it? 

A It's a statement to Waldbaum's. 

0 whose letterhead is on the top? 

A Bagel Stop. 

0 And on the front is there a date? 

A 7/27/1970. 

0 And is there a — what's written by 
Waldbaum's? 

A Waldbaum's Store No. 41. 

0 Do you recognise the handwriting on that? 

A Yes. 

0 And will you flip through those other 


pages which are thirteen in all with that exhibit. Do 
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you recognize the documents which are attached? 

A Yea. 

0 Is there another statement attached to 

that? 

A Yes. 

0 What's the date of that? 

A July 13 — July 20th. 

0 And what also are attached to those 
statements? 

A The route slips. 

O Now, those statements with the attached 
route slips, are they — withdrawn. 

Those statements, are they prepared in the 
normal course of business? 

A Yes, they are. 

Q Under your supervision? 

A Yes. 

0 And what happens to — what happens to 
the copies of those statements? 

A Well, we keep copies in our files and a statement 

is sent out to Waldbaum's. 

0 And then you get paid, hopefully? 

A Yes. 

0 And in the ordinary course of business, you 
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would keep those records that you have there? 

A Yes. 

0 Did you keep the records in the course of 
the business? 

A Yes. 

0 Now, that whole exhibit for identification. 
No. 11, Nr. Reicher, is that accurate? 

A Yes. 

p What does that exhibit reflect? 

A Business that was. 

o In total? 

A Excuse me? 

Q Reflect. 

A Business that was done with Waldbaum's. 

• j 

O Any particular store? 

A Well, Store No. 41. Store No. 41. 

0 And directing — 

MR. SHANLEYt I offer this in evidence, 
your Honor. 

THE COURTi Any objection? 

MR. KESTNBAUMs May I see it? 

(Handed to Mr. Kestnhaum.) 

MR. KBSTNBAUMI No objection. 


THE COURT! Admitted. 
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Reicher - Govt. - 
THE CLERKt Government's Exhibit 11 for 
identification marked in evidence. 

(So marked.) 

BT MR. SHANLEYt 

0 Mr. Neither, on the front pegs of Government's 
Exhibit Ho. 11, which is dated July 27th, what is the 

last date on that sheet? 

* 

A July 25th. 

Q That indicates the delivery on that day? 

A Yes. 

0 Z hand you — 

THE COURTS Show than all to oeensel. 

MR. SHANLEYt Counsel has seen these Before, 
your Honor. 

THE COURTS Any objection? 

MR. XBSTHBAUNf No objection, your Nsesor. 

THE COURTS All right, nark theas all In 
evidence. 

MR. SHANLEYt Z offer 14, 13, 12, and 15 into 
evidence. 

THE CURRs Gove rnm ent's Exhibits 12, 13, 14, 
and 15 for identification, narked in evidence. 

(So marked.) 

MR. KB8TNBA0MS Your Honor, I'm going to 
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object to these proposed exhibits. They relate 
to other stores tian those that have been testified 
to. 

THE COURT* May I see then. 

MR. KBSTNBAUMt They are in noways connected 
with the defendant. They are not connected with 
the defendant. 

MR. SHANLEYI Your Honor# the five stores 
are listed on there also. 

MR. KXSTNBAUM* with other stores. 

TOE COURT* I don't eee how we can avoid 
that. Admitted. 

THE CLERK* Cover want's Exhibits 16 and 17 

for identification# narked in svidenoe. 

• / 

MR. KBSTNBAUMt May Z have a voir dire 
on that? 

THE COURT* Of course. 

MR. KBSTNBAUM* Now? 

TOE COU R T* Yes. 

MR. SHANLXYt I don't know whether the 
witness has seen those yet. Z don't think he 
knows which ones they are. 

VOIR DIRE BY 


MR. KBSTNBAUM* 
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0 Sir, will you look at Government's 
Exhibits 16 and 17* Those relate in pert to stores 
that the defendant had served» is that right? 

A Excuse me? 

0 Those exhibits refer to stops that had 
been served in part by the defendant's corporation, 
do they not? 

A Yes* 

Q They also refer to other stops that he 
had nothing to do with* is that also correct? 

A Yes* 

MR* KESTNBAOMt Your Honor, I renew ay 
objection* And I believe the exhibits should be 
limited to natters — 

THE COURTi Well, we can't separate a 
do cu me n t physically* If they are billing seams 
of these stores which was served by the defendant 
and some which were not, the Government is entitled 
to put in the entire exhibit* 

The jury will be informed that only seem 
of these stores are connected with the defendant* 

X don't see how we can rewrite these exhibits* 

MR. KBSTNBAUM* All right. 

THE COURT* Proceed* 
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3 

4 

5 
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8 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 


MR. SHANLEYi Thank you, your Honor. 

THE COURTi You understand, ladles and 
gentlemen, that just because I alios exhibits 
to go Into evidence, doesn't mean that X think 
you ought to find that they bear on the defendant's 
guilt or innocence. That's for you to decide. 

All I'm ruling is that you may consider then. 

DIRECT EXAMINATION 
BY MR. SHANLEYl (Cont'd) 

% 

G Mr. Reicher, I hand you a Governm e nt's 
Exhibit in evidence, 12, 13, 14, and 15. 

(Handed to the witness.) 
will you examine them. Look through them 
and I direct your attention to the front page of each 
exhibit in which it aays the name of the store to which 
you are billing. 

What are the number of those stores? 

A Store No. 45, 48, 49, and number 91. 

C* Wh<*re are those stores located? 

A Store number 45 is Kassena Boulevard. 

0 Just in the general vicinity. 

A In Queens. 

0 Whose stores were they before you started 
servicing? 
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A Mr. Schvartsberg's• 

0 And these, each one of these exhibits, 
represent your billing, the delivery and billing 
of Waldbaum's for servicing of those stores? 

A Yes* 

0 And you'll notice, Mr* Reicher# that 
the date of these# the top statement on each one of 
these four exhibits, 12, 13, 14, and 15, has the date 
7/27/70i la that correct? 

A Yes* 

0 And the last date of delivery recorded 
on this statement*on each one of these statements, 
is July 25thf is that correct? 

A Yes* 

Q Row, Mr* Reicher, I hand you Government's 
Exhibit No* 16 and 17 in evidence# and ask you# are 
the five stores which you have testified to in Queens 
are they on these Exhibits also# written in on the 

statement? 

A Yes#they are* 

0 What's the total figure on Exhibit No* 16 
in dollars and cents? 

A Eight hundred forty-nine dollars. 


0 


And that would represent to your billing 
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to Waldbaum's for one week? 

A Yea. 

0 And the billing includes some stores which 
were formerly serviced by Mr. Schvartsberg end others 
which were not formerly serviced* is that correct? 

A Yes. 

0 With regard to Government's Exhibit 17* 

is that a fair statement also? 

A Yes. 

0 What's the figure there? 

A Eight hundred sixty-five dollars and thirty-seven 

cents. 

0 Thank you, 

MR. SHANLEYt with your permission* I 
would like to hand one of these to the jury and have 
it passed around. 

THE COURT* Yes. 

MR. SHANLEY t Maybe it would be better if 
1 passed a couple of them. 

the COURT* Give them to the first juror 
so we'll be sure that they ell look at them. 

0 Mr. Reicher* do you know Mr. Steve Sapersteln? 
A Yes. 


0 


Directing your attention to the year 1970* 
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did you have a conversation with Nr. Saperstein? 

A Yes, I did. 

Q Could you approximate the time of the year? 
A Early summer. 

Q In relation to your obtaininq of the 
Waldbaum accounts, when was it, as best you can recall? 
A Steven told n.e to watch my equipment. 

Q Can you — equate the conversation to the 
obtaininq of the Waldbaum accounts, in other words, 
timewise. 

THE COURT* Try to fix a date, a place, 
and who else was present if you can. 

A It was early July. 

Q Was this face to face or over the phone? 

A Over the telephone. 

0 Now, was there a conversation? 

A Tea. 

Q With Mr. Saperstein? 

A Yes. 

MR. SHANLETt Your Honor — 

THE COURT* A conversation with who? 

MR. SHANLEY* I should perhaps make an 
offer of proof here. 


25 


THE COURT* You swallowed the last word. 









BY MR 
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A conversation with who? 

MR. SHANLEY* Mr. Saperstein. 

THE COURT* Of Waldbaum' 8? 

THE WITNESS* From S * S Bagels. Mr. Saper¬ 
stein from S t» S Baqels. 

THE COURT* Who called whom? 

THE WITNESS* He called me. 

THE COURT* Where did he call you? 

THE WITNESS* He called me in the bakery. 

THE COURT* Go ahead# ask him the question. 

. SHANLEY« 

Q Do you remember the conversation? 

Well# we took — 
q what did he say to you? 

MR. KESYNBAUM* Objected to. 

THE. COURXx... No# I'm allowing this in to show 
the state of mind of this witness at or about this 
time. 

a* 

One of the issues before you is going to 
be whether the defendant caused the witness's 
company to give up accounts by threats or by violenc 
and in determining that# you may have to consider 
the state of mind of this witness# and how 
he responded to acts# if any# of the defendant. 
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So, I'm allowing this conversation in to show, 
if you think it's helpful, what the state of 
mind of this defendant v/as at this time and 
not to show what acts were done, if any, by 
the defendant* 

Is that clear? 

NR* KESTNBAUM* I respectfully except* 

May I have the date again? I didn't hear it* 

The date of this alleged conversation* 

THE WITNESS* Early July. 

BY MR* SHANLEY* 

Q What did he say to you? 

A Well, he had said to me, now that we had taken 
the Waldbaum's away from Mr* Schwartsberg, to watch 
our equipment, the truck in particular, the delivery 
vehicles and anything in ie store, that they may 
be bombed or the tires slashed or sugar poured into 

e 

the gas tank. 

0 Did he relate to you anything — withdrawn* 

Did he tell you about any experiences he had had? 

MR. KBSTNBAUM* Your Honor, I object to 
counsel leading the witness at this time* 

THE COURT* Yes* Please don't lead* 

Q Was there any further conversation that you 




Reicher - Govt, - direct 


215 


recall with Mr. Saperstein about these things he 
warned you about? 

A Well, he told us they will do it to our 
personal 

THE COURTt i can't hear you. 

A He also told us they would do it to our personal 

cars also; to lock up the hoods and put locks on the 
gas caps also. 

0 Mr. Reicher, you've been in the business 
for how long? 

A Sixteen years. 

0 Did you have occasion during the course 
of your time in the business to talk to people about 
Mr. Schwartzberg's reputation? 

A Yes. 

0 And what did they tell you about his 
reputation? ■ < 

MR. KESTNBAUMi Your Honor, I object to that 
to "reputation.■ Now, I object to it, sir. 

THE COURT* Well, there's no way of avoiding 
it that I can 9ee. 

MR. KESTNRAUM* May I have a side-bar, 
your Honor? 

THE COURT* Yes, I'll be glad to. 
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(The following side—bar conference ensued 
out of the hearing of the jury*) 

MR. KESTNBAUM* Firstly, I think the 
Government is limited by its bill of particulars. 

THE COURT* I don't have a copy. 

MR. KESTNBAUMt I'll be glad to supply it. 

THE COURT* Would you do so now, please. 

MR. KESTNBAUMt Yes, your Honor. 

(Whereupon, the side-bar conference out of 
the hearing of the jury then concluded.) 

THE COURT* Why don't you take a few minutes 
relaxation in the jury room, ladies and gentlemen, 
because we might be discussing it. 

(The jury left the courtroom.) 

THE COURT* What is your offer of proof going 
to be here? 

MR, SHANLEY* My offer of proof, your Honor, 
will be, this witness, along with other witnesses, 
knew of Mr. Schwartsberg's reputation in this 
business. 

THE COURT* Which was? 

MR. SHANLEY* Was a violent man who would 
even bomb and blow up bagel factories. He had 
a nickname "Benny the Bomber," and the Torah." 
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THE COURTi Who are you going to have 
testify? 

MR. SHANLEYi This witness will testify and 
other witnesses will testify. 

THE COURTt I don't want the other witnesses 
to testify what they — only what they told this 
witness. I'm allowing this in to show this 
witness's state of mind. 

mp. KRSTNBAUMi Your Honor, I'll have the 
bill of particulars in a mo me nt. 

From the authorities quoted in the 
Government's brief, they quote Professor Wigmore, 
a recognized authority. Wigmore confines it to 
utterances. And in the Governm e nt's brief, 
they quote that. This has to be based on some 
solid foundation. 

THE COURT! No, it depends on what this 
witness knew or believed about the defendant, 
and if other people were tellino him about repu¬ 
tation or he or somebody in the trade knew about 
that reputation. You can inquire as to the basis 
for it or I'll make the Government make that 
query if you would like. That suffices. What 
we're interested in is whether this witness, as 
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a principal officer in the bagel company 
involved, that is to say, 21-44 Food Corporation, 
responded to defendant's activities by giving 
up these acts. 

Now, whether he did, and it is reasonable 
to expect that he did, depends upon what he knew 
about the defendant's reputation. 

MR. KESTNBAUMs lien I submit, your Honor, 

I should have been apprised of that in a bill 
of particulars. 

THE COURTt I haven't seen it yet. 

MR. SHANLEY» in Government's trial brief, 
your Honor, we do point out the reputation, the 
applicable law on reputation. 

The bill of particulars — this was not asked 
for in the first place. 

THE COURTi Let me see the demands and let 
me see the bill. I can't talk about this in 
generalities. I want to see the specifications. 

MR. KESTNBAUMt Your Honor, this is the 
motion for a bill of particulars. 

(Handed to the Court.) 

THT. COURT I Well, where is the bill? 


25 


MR. KESTNBAUMt The Government's bill is 
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downstairs. Mine should be in my brief. 

THE COURT* It's not in the file. It should 
have been filed. 

MR. SHANLEYt There was no bill of particulars 
in this case* your Honor. 

MR. KESTNBAUMs It was stipulated that this 
bill of particulars would cover the superseding 
indictment. 

THE COURT* I don't have a copy. 

MR. KESTNBAUM* There's no question that it 
was not covered. 

THE COURT* I'd like to see it. This was 
a motion granted by Judqe Rob ling. 

MR. SHANLEYt It was by consent* because I 
wasn't in the case at that time. It was a consent 
to a bill. 

THE COURT* Let me see the Answer. 

MR. SHANLEYt Your Honor* the agent has 
gone down to get my file. I do have a copy in my 
file* your Honor. 

I would like to add* your Honor* this would 
be in the line of evidence* anyway, what the 
witness is going to testify to. 

THE COURT* Let me see what the docume 



int 
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shows and then I'll rule. 

(Pause.) 

MR. KESTNBAUMt I have it, your Honor. 

THE COURT* I think that the Answer is 
sufficiently responsive to the demand. 

MR. KESTNBAUMt I think that is part of the 
extortionate plan. If the reputation of the 
defendant was part of it, I think it should 
have been set forth. 

THE COURT* I don't believe so. I think 
it's sufficiently specific. Those are details 
of evidence which you know come in in a case like 
this. I believe you should have been prepared to 
meet them. 

We'll take a few minutes and then continue. 
If you wish me to give an instruction to the jury 
with respect to the great dangers of a prosecution 
of this kind, because of this evidence coming in, 

I will do so. 

We'll take five minutes. 

(A short recess wan taken.) 

AFTER RECESS 

THE COURT* Bring in the jury, please. 

(The Government's witness, Rhllip Reioher, 
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resumed the witness stand. 

MR. SHANLEYi May I proceed, your Honor? 

THE COURTt No, I'm going to instruct the 

jury. 

Now, as I explained to you at the outset, 
ladies and gentlemen, this is a serious case. 
What we have is a man charged with a felony. 

It's a very serious crime. I'm going to allow 
this witness and other witneses to testify with 
respect to what this witness knew about the 
reputation of the defendant. 

The defendant is not being tried because 
of his reputation or because what he may have 
done or didn't do some years ago or at any time 
in the past. He's being tried with a very 
specific crime, namely, extortion of the type 
described here; that is, compelling by threats 
and by action the giving up of business by 
the corporation involved here. 

And I'm allowino this evidence in only to 
show what the state of mind of this witness, and 
other people involved in that corporation were. 

Do you understand? I recognise and you 
should recognize that it's highly prejudicial to 
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the defendant to allow this evidence in, because 
it may show or you may find that people didn’t 
think much of him. I don’t know what the evidence 
will show. That’s not what he's being tried for. 

We don't try and convict people because they have 
bad reputation and/or may be considered by some 
people to be bad men. Only for specific acts, 
here extortigxw. And one of the el intents is why 
this compa ny gave u p the Waldbaum accounts, if they 
did giva » P t whether they gave them up out 

of fear and.because of violent activities* 

Is that clear on each of you? 

Ag I told you at the outset, I don’t want 
any remarks passed about any of the witnesses 
or bagels or anything else at any time* Keep 
your thoughts to yourself and keep an open mind 
until the case is consisted. 

Proceed. 

MR. 8HANLEYi Thank you, your Honor* 

DIRECT EXAMINATION 

BY MR. SHANLEYl (Cont’d) 

q Mr. Reicher, did you have occasion from 

time to time to talk to people in the industry about 
reputation of Mr* Schvartzberg? 
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A vps. 

0 What did they tell vou about his 
reputation? 

A He was an extremely violent man. If he lost 
an account to a competitor# and the competitor kept 
takinq accounts away# one way or another he would get 
the account back. 

0 Did they refer to him by any name? 

MP. KESTNBAUM* Your Honor, can we have 
an identity of who they are? 

THE COURT* Yes, be specific, if you can. 

MR. KESTNBAUM* And times and places and 
people, your Honor. 

the COURT* well, you may cross-examine as 
to that. But be specific, if you can. 

0 Do you recall anybody in particular who 
told you? 

A Darryl Steinberg, Eugene Rteiberg, Norma Steinberg, 
Martin Schwartzberg, my father. 

0 Now, did they refer in their telling you 
of the reputation of this man, did they refer to him 
by any name as part of his reputation? 

A "Benny the Bomber," "Benny the Torch." 

MR. KESTNBAUM* Again, your Honor, may we 
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have the person who so referred to him? 


3 

THE COURT* If you know or can recall now. 


4 

please tell us. 


5 

THE WITNESS! All these people I mentioned. 


6 

0 On how many different occasions that you 


7 

can recall were they mentioned, if you can recall? 


1 8 

A I re ally can't recall. It depended on the 


8 

situations. Like after the bakery# after we gave up 


10 

our store, it was throughout the industry. 


11 

THE COURTt I don't want to know what 


12 

happened after. 


13 

THE WITNESS! If there was a fight in the 


14 

industry for act — 


1 15 

THE COURT! I don't want to know about any¬ 


16 

thing that happened after July of 1970, 


17 

THE WITNESS! Previous to it? 


16 

THE COURT! Y«l« 


It 

THE WITNESS! I can't give a specific data# 


60 

but the burning of the Triboro Bakery, 


61 

THE COURTi I don't want specific events. 


22 

The jury will ignore that statement. 


23 

Proceed, 


64 

BT MR. SHANLEYl 


25 

0 Did these instances occur before the end 



/ ' 

H 
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of July nf 1970? 

A >’03. 

MR. KE55TNBAUM* I object to the form of the 
question. There'3 no proof that any instances 
occurred, your Honor• 

the COURT* He*8 concerned about relations 
to the witness of reputation. 

MR. KEGTNBAUM* Yes, but thb question 
relates to specific incidents. 

THE COURT * No. 

MR. SHANLEY * No, specific conversations. 
MR. KFSTNBAUM* Oh. 

Could you approximate the number of 
conversations before the end of July, 1970, in which 
his reputation was discussed? 

A rive or six times. 

0 Now, Mr. Reicher, directing your attention 
again to July of 1970, did there come a time when you 
went to the store oarly in the morninq and you saw 
somrthina? 

A Yen, on July 9th, T opened up my store and 
the windows were brohen. 

0 And what windows — 


MR. KFRTrHJAUM* Just a moment. That I object 
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to as not erncompassed by the bill. 

I 

THE COURT* Nay I see the bill again. 

We have this information in the case already 
through one of the witnesses. I think it's 
a legitimate question. 

I I ___ 

MR. KESTNBAUM* Your Honor. that was for 

I 

the purpose of showing a conversation through an 
opening in a window. 

THE COURT* No* she went further than that. 
The defendant is not charged with breaking these 
windows. Again. I'm letting this in only with 
respect to state of mind. 

NR. KB6TNBAUM* I respectfully except, your 

Honor. 

BY MR. SBANLEY* 

0 Now. what was this window that you observed? 
A Front plate glass window. 

0 Where was it? 

A The front of the store. 

0 Do you reoell the approximate damage? 

A Two hundred dollars. 

Q Now. the following day. July 10th. did 
you go to the stare on that day? 

A Yes. 



J 
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0 Did you observe anything upon your 
arrival? 

A The door in the office, a rock was thrown through 
it about the nize of a soft ball* 

O Did you have any conversation with anybody 
about that incident, about the rock heiro thrown through? 
A Well, Mr. Schwartzbcrg came in — 

MP. KESTNBAUMt Your Honor, I object to 
the answer an not responsive. 

MR. SHANLEY: Withdrawn. I’ll withdraw the 
question. 

0 Did you nee the rock? 

A Yes. 

0 And to your knowledge, do you know what 
time this rock was thrown through the window? 

A Approximately 12 a.m. 

0 To your knowledqe, do you know whether 
anybody was in the store at that time? 

A Darryl Steinberg was ha kina at. the time. 

n Now, after you not to the store that day 
on July 10th, did you have any conversation with 
anybody? 

A Well, Mr. Gchwartzb rg ame into the store to 
collect an old bialy bill. 






1 


8pIchor 
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0 Did you have a conversation with him? 

A Yes. 

0 Where did you have the conversation? 

A In the office where the door was hroken. 

Q Was there anybody present? 

A Joan Goodman, my bookkeeper. 

0 Did she remain present during the whole 
conversation? 

A I told her to draw a check for Mr. Schwartsberg 
to pay him up to date, and she drew the check and 
she left. 

0 Did the conversation continue? 

A Yes. 

0 As beet you can actually give us, what 
did you say and what did Mr. Schwartsberg say? 

A I had said to Mr. Schwartsberg that I was 
sorry I took the Waldbaum's away from him, but business 
was business and Mr. Schwartsberg came back at me with 
I "This is your last gasp, kid." 

\ \ And I said to Mr. Schwartsberg, "Benny, 

i \ please, business is business." And he left. 

! i 

0 What waa your state of mind? 

• I 

■ i 

j [ A It wasn't good. I was very nervous. 

1 i 



25 


i 


o 


what did you think might happen? 
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M7\. KF.FTMBAUMi Your Honor, object to what 
be might have thought. 

Tilt COURT* Yen, I don't think you need that. 
n ' ,,ere you aware o* his reputation when you 
had that conversation? 

A Y 0*5. 

° After that conversation, did you — who, 
if anybody, did you see in the office? 

Fell, nobody in the office, but upon lea vine/ the 
office, 1 met Steve Rterman, the driver, and he remarked 
to me that there goes the delegate from the drivino 
union, 

THF COURT* I can't hear vou. 

j 

THE WITNESS* He remarked to me, "There 

•: 

goes the delegate from the driving union," 

And I said, "That v/asn't the delegate." 

ME. KESTNnAUM* Your Honor, T object to 
f-his conversation, 

THE COURT* Sustained, 

THF WITNESS* T said to him ~ 

BY MR. SUANI.EY* 

° You had a conversation with Mt. Rterman? 

A Yes. 


n 


flow, that day, did you have any further 





1 
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conversations, did you have nry conversations ’-ith 
any of your partners? 

A Veil, wo talked :t over amono ourselves, my 

oartner, Fugene, and T believe just Fugene and his son 
Darryl, and they were for throwing in, 

THE COURT, Don't tell us. Go ahead. 

ME. SHADLEY, Your Honor, may T. inquire as 
to what Darryl Steinberg said? 

HP.. KEPTNBAUHi T would object to it, your 
Honor. Questions are put. I don't know when, 
where, this happened. 

MR. SHADLEY t This is the same day the 
witness has testified to. 

MR. KESTNBAUMt I object to conversations 
among the partners. 

MR. SHADLEYi The witness identified Darryl 
Steinberg as being there. 

TITF COURTt All right. I'll take this 
conversation. Again, only to shov> the state of 
mind of these persons so that you may. If you 
wish, draw inferences an to their actions and 
the reasons for them. 

BY MR. EHANI.FYi 


25 


O 


Do you recall what nnrryl said? 
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A Darryl wanted to give the Waldbaum's back, and 
Eugene also wanted to give then back, and I was adamant, 
1 didn't want to give them back. 

o why did Darryl want to give them back? 

MR. KFSTNBAUMi objection to why he wanted. 
THE COURT* Are they going to testify? 

MR. SHANLEV* Darryl Steinberg is going to 
testify, your Honor. 

THE COURT* All right. I'll take Darryl's 
statement. I'll assume vou will produce him for 
cros s-examination• 

MR. SHANLEY* Oh, yes. 

BY MR. SHANLEY* 

o What did Darryl say with regard to — did 
he give you a reason why he wanted to give them up? 

mr. kfstnbaum* I object to counsel leadinn 
or asking for anything but conversations, if the 
Court please. 

THE COURT* Yes, go ahead. Sustained, 
n Why did Darrvl Steinbercr say anything 

else, if you recall? 

A He was afraid for himself. 

C Did he say that? 

A Yes. 
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MR. KESTNBAUM* Object to the conclusion 


the witness, if the Court nloase. 

0 What did he say? 

A He wan afraid for himself. He was afraid of bodily 

harm. 

C He said that? 

A Yes. 

0 Mow, this conversation took place in 

July 10th, I think you testified to. In the week that 
followed, did you haveoccasion to observe the windows 
in the 21-44? 

A Yes. 

0 And what did you observe about them? 

A They were broken. 

f 

THE COURT* I don't understand. Fixed and 
hroken? 

THE WITNESS* Fixed and broken. Fixed and 
broken. 

THE COURT* Go *ead. 

BY MP. SHANI.EY* 

O What was your state of mind when this was 
going on? 

A I was very nervous and afraid, 

O Now, directing your attention to July, mid- 
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July of 1970, did there come a time that you 
received a phone call in the early morning? 

A July 17. Morning of the 17th. 

0 Do you recall receiving a phone call 
in the early morning in mid-July? 

A Yea. 

0 And pursuant to that phone call, where 
did you go? Subsequent-to the phone call, where did 
you go? 

A Back to bed. 

C And did you oo — did you receive a 
call — withdrawn. Did you receive a — withdrawn. 
Did there come a time when you made a visit to the 
premises of 21-44 Pood Corporation early in the 
morning? 

A On July 17th, I received two nhone calls, one 

from Darryl Steinberg, asking permission to allow 
Patty Guze to sleep in the bakery, and I gave him 
permission, and I went hack to sleep. And an hour or 
two or three later, T didn't observe the time, Patty 
t.-alied me and said that there v»as a man outside — 

MR. KF.STNBAUM* Ohject to what Patty told 

him. 

THE COURTi Sustained. 






t 
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0 Hid you go down to 21-44? 

A Yes, I went down to the store when Patty called 

mo. 

0 And from the store, when you got to the 
store, did you have a conversation with anybody? 

A I had a conversation with Norma Steinberg. 

0 And then subsequent to that, where did 
you go? 

A I went to the 111th Precinct. 

0 Did you see anybody in the 111th Precinct? 

A I saw Hr. Schwartzberg in the jail cell. 

0 Now, the following day or later that 
day, July 17th, did you go bach to 21-44 Food Corporation? 
A In the early morning, yea. 

0 And what happened to the truck? Did you 
observe the truck? 

a The truck was in front of the bakery. 

Q Did it remain there? 

A It was towed away to the pound. 

0 Did you pay a visit to the district 
attorney's office that day? 

A Yes. 

0 Did you have any conversations? 


25 


A 


I instructed the district attorney — 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. KFRTNBAUMt Object to what he instructed. 
THE court t Sustained. 

0 Did you have a conversation and who with? 

A Wit!, the district nttornev. 

O 'That did he say? 

MR, KFRTNDAITMi Objected to. 

TTir court* Don't answer. Sustained. 

0 Mr. Reioher, you learned on the 17th of 

July about what had happened early that morning; i? 
that correct? 

A Vos. 

o And subsequent to that day — withdrawn, 

what van your state of mind after you learned of this 
incident? 

A I was very friqhtened, frightened for my 

life already. 

0 And did you tall with anybody about this? 

A Well, on the 17th? 

o Well, at any time after the 17th. 

A Well, we had — T had a conference with my 

partners and we were all petrified already, 

0 How, did you remain In ’'iisine's for a while 
after the 17th? 


23 


A 


ven 
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0 Were vou makinq deliveries? 

A Yes. 

0 And how were the deliveries qoinq? 

A Mow were they beinq delivered? 

0 Yes. 

A We rented a van. 

0 And did there come a time in late July 
when you had a conversation with Darryl and your partners? 

Well, maybe I'll rephrase the question. 

Did there come a time that you ceased operation? 

A Yes. 

0 Prior to your ceasinq operation, did you 

have any conversations with anybody? 

A Well, my partners wanted to give up. But I 
didn't. I was very adamant about that. I wanted to 
stay. 

0 What was your state of mind? 

A Well, I was a nervous wreck. I wan friqhtened. 

I had a business that was going. I worked very hard 

and I wanted to keep it. 

O What did you ultimately decide to do? 

A To close it. 

O Why? 


25 


A 


The truck that we had rented was no good. We 
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had special racks in it, on the truck, <nd I couldn't 
deliver frozen baqeln nnv nor e. Thin van a Mg account. 
The truck was cotino us uo, it was costing us too much, 
o What else — were vou afraid? 

A v es. 

MR. KESTNBAUMi Your Honor, I object to 
counsel persistently lending the witness and 
rucfge sting answers. 

THE court* Don't lead the witness, please, 
C* I'll ask you again, what was your state 

of mind prior to closino? 

A Well, T was terribly afraid, I wan terribly 

afraid right after the truck was blown up or attempted 
to be blown up, to do any kind of business. I didn't 
know what next. Every time T went down to the store, 
it was another: a window, a truck. 

o Did you talk to Darryl about this? 

A Well, we discussed the fact, you know, what was 

goino to be next, 

o What did Dnrrvl tell you to do? 

A Me wantt-d to close, 

0 Did you close? 

A We finally closed, yes. 

0 how, durincr the period after the truck 
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incident on the 17th of July, did you receive any 
phone calls? 

A Yes. 

0 who — did the caller identify himself? 

A No. 

o How many times did you receive these calls? 

A Three or four times. 

0 And what did the caller want? 

A He wanted to speak with — 

MR. KESTNBAUMI Objected to. Your Honor, 
an anonymous call unidentified after July 17th. 

THE COURT* I'm going to sustain that. I'll 
explain my ruling, if you wish, after the jury 
has left. 

0 Now, Mr. Reicher, did there come a time 
before you closed that you had a conversation with 
Mr. Morris Pitt? 

A Yes. 

0 And as a result, what did you tell 
Mr. Morris Pitt? 

MR. KESTNBAUMI That is objected to. 

THE COURT* This is after closing? 

MR. SHANliEY* Prior to the closinq, your 

Honor• 
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MR. KEFTNRAUMt Tl it's subsequent to July 17t* 
MR. SHANLEY: Subsequent to July 17th and 
prior to the cloeinq in late July. 

THE COURT* I don't thin* we need it, 

Sustained. 

o no you recall tho exact date that you 
closed operations? 

A July 28th. 

MR. SHANT.EYt May T have one minute, your 

Honor? 

(Short pause.) 

MR. SHANI.FY* ThonV you, Mr. Reicher, 

Your witness, counsel, 

CROSS-EXAMINATION 
BY MR. KESTNBAUM* 

0 You pronounce your name Reicher? 

A Reicher. 

0 Your first name is Philip? 

A Yes. 

0 And was Miss Cure an employee of yours 

on July 17t.h? 

♦ 

A Yes. 

0 She was on the payroll? 

A Yes. 
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Q Have you discussed the case with her 
since July 17, 1970? 

A Yes. 

0 Did she state to you that she was on 
the payroll? Was that discussed? 

MR. SHANLEYi I'll object to that, your 

Honor. 

THE COURTi No, I'll allow it. 

A Never came up. 

0 Never came up? 

A No. 

0 Did you know that she was going to 
spend the night at your bagel store at Utopia Parkway 
on July 17th? 

A No. 

0 You never knew it beforehand? 

A No. 

0 When did you first learn of It? 

A When Darryl Steinberg called me up. 

0 What time was that? 

A I have no idea. He woke me. 

0 He woke you? 

A Yes. 

0 Where do you live? 
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A 2723 Boll Road, South Bellmore, Long Island, 

0 That's about how far from Bagel Stop? 

A Twenty-five miles. 

0 But you had an apartment in close proximity 
to Bagel Stop, did you not? 

A Yes, 

0 where was that apartment? 

A On Fleet Street, F-l-e-e-t, 

0 Is that near — did you have an apartment 
on Woodhaven Boulevard? 

A That's Fleet Street -- Woodhaven and Fleet Street, 

0 That's in Forest Bills, is it not? 

A No, 

0 What area is that called? 

A Woodside. 

Q Is that the other side of Queens Boulevard 
from your Bagel Stop? 

A Bagel stop, Inc,? 

O Yes. 

A Yes. 

It's on the other side of Queens Boulevard 
from Utopia Parkway, isn't it? 

A Well, I really don't know. 

0 Well, about approximately how many miles 
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is it from Utopia Farkway, from your bagel store? 

A Baoel Stop now? 

o I was referring to your store on Utopia 


Parkway. 

A Approximately seven miles. 

0 Did anyone but you occupy that apartment 
on Fleet Street? 

A Yes. 


0 Who else? 

A Pattie was up there a couple of times. 

0 She was — she would sleep there from 
time to time? 

A No. 


0 What would she be doino there? 

A She stopped off once or twice with myself. 

0 My question was did anyone but you 
occupy it? Did she occupy it? 

A When you say "occupy it," how do you mean? 
Did she walk into the apartment? 

0 Use the apartment for livina purposes. 
A No. 


A 


Q You're the only one? 
Yes. 


Did you say Pattie was there a few times? 




0 
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A Twice, yes. 

mp. SHANLEY* Your Honor, object to this 
line of questioning 

THE COURT* I can't hear you. 

MR. SHANLEY* I'll object to this line 
of questioning. 

the COURT* No, overruled. It goes to 
the credibility and possible bias of the witness. 
I'll allow it. 

0 Could you qive the date of the two tines 
she was there? 

A No. 

0 Were you there with her? 

A Yes. 

0 Anyone else? 

A No. 

o on the first occasion, how long were 
you there? 

A Approximately a half hour. 

0 And on the second occasion? 

A Tame time. 

0 Just you and Pattie. You were her boss, 
weren't you? 


A 


Yes 
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2 

0 What did she call you? 


3 

A Philip. Mr. Peicher. 


4 

0 Which one, Philip or Mr. Peicher? 


5 

A noth. 


6 

0 Now, you did have a telephone conversation 


7 

with her at the early mornincr of July 17, 1970, did 


1 8 

you not? 


9 

A Yes. 


’ 10 

o She called you? 


11 

A Yes. 


12 

0 Did she tell vou that there was a man 


13 

about looking into the premises? 


14 

A She told me there was a man by the truck. 


IS 

0 By the truck. Did you have another 


16 

conversation with her after that, that night? 


17 

A I met her in the police station. 


18 

0 Before that, did you have another telephone 


19 

conversation? Please reflect and try not to be 


20 

hasty in your answering. Did you have another telephone 


21 

conversation? 


22 

A No. 


23 

0 Did you call her back in the early mornino 


24 

hours? 


25 

A No. 
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° Pid you make a telephone call and find 

out what sort of a car the defendant Renjamin Pchwartzbero 
operated? 

MO. 

o Are von pure of that? 

A oh, T talked to Martin Rchwartzherq, you're 
rieht. 

Pid he tell vou what sort of a car the 
defendant operated? 

A Ye«?. 

0 Ti-at telephone conversation with 

Mr. "artin Rchvarfc*her«T followed the one that 
Patricia made to you; Is that ri«rht? 

A Yes. 

° Pid you learn from Martin that th« 
defendant owned a Cadillac car? 

A Mo. 

0 T,, hat did he tell you? 
a •'-» h;i i yrav Cadillac, 

’•’ap there — my ourstion te vnu, sir, 
was did you learn from Partin that the defendant had 
n Cadillac car? 

A M y answer is no. 

r r, o you euirrel «ith that? 






24 
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A Excuse np? 

0 Do you ouarrel with that? 

A My answer to that is no. 

o Oh, vou didn't learn that from him? 

A I learned the color of the car. 

^ And the make of the car? 

A No. T knew the make of the car. I learned the 

color of the car. 

o Then you called Patricia back, didn't you? 

A No. 

0 Well, what did you do after you learned 

that? 

A Jumped into my car and went down to the bakery. 

0 Had you spoke to Tatricia? 

A At the bakery? 

0 Yes. 

A No. 

o Was she there? 

A No. 

0 Did you have any other telephone conver¬ 

sation with Patricia that morninq? 

A No. 

O Now, I think you said that you worked for 


25 


the defendant Schwartsberg? 
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2 

A Fxcuse me? 


3 

0 You had worked for him? 


4 

A Yes. 


5 

(' Incidentally, where you mentioned the 


6 

defendant, in competition with the defendant, you know 


7 

he 1 .id a corporation, don't vnu? 


8 

A v e«. 


9 

o /'nd that he van an officer of a corporation? 


10 

A Yes. 


11 

C Just as you were an officer of 21-44 Food 


12 

Corporation? 


13 

A Yes. 


14 

O You know that, well, how lono aoo did 


15 

you work for him? 


16 

A I vac fourteen and a half yearn old — approxi¬ 


17 

mately seventeen yearn. 


18 

0 What did you do for the defendant's company? 


19 

A I packed, I swept flo^»r, cleaned up. I sold 


20 

bialys. 


21 

0 Were you treated fairly? 


22 

A In reqards to vanes or iunt work? 


23 

0 In reqards to evervthinrr. 


24 

A No. 



25 


0 


what was your complaint? 
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A I worked the night shift and I really didn't 
receive the wages T should have. 

0 That was your only corapla int? 

A My only complaint. 

o Did the defendant work in his bagel store 

at that time? Was he a workina boss or an executive 
boss? 

A I don't know. 

0 v/ell, you were there, weren't you? 

A Oh, when I worked for hin? 

0 Yes. 

A Oh, he was a working boss then. 

0 He worked long hours, didn't he? 

A I never watched his hours. He war, the boss* 

0 nut you saw him around? 

A Yen, he worked. 

0 You saw him working, didn't you? 

A Yes. 

0 Did you know whether he worked for 

a long time each day or a short time? 

A No, I don't* I didn't watch his hours. It 

wasn't my business to watch hie hours. 

0 In any event, leaving that for a moment. 
There came a time when you and three partners formed 
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21-44 rood Corporation; in Mt.it riqht? 

A Yon. 

o Did you have your place of business on 

Utopia I'arkvay it "in tentone in Queens; is that rieht? 
A Yes. 

0 And you put on your truck that you were 
the largest barrel operation .in the country; is that 
riqht? 

A Yes. 

n u,-\s that true? 

A T believe so. 

O Do you know? 

A I believe so. 

< But you don't know? 

A ho, 

p And business van going alone fine, 

wasn't it? You were doing verv well? 

A No, wo weren't. 

o Oh, you weren't? 

A Mot at the booinning. 

p But you were doir.o verv well *t the end, 

’weren't ”ou? 

A v os. 

o By the ond, you mean July of 1970? 
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A Yes. 

0 You had plenty of money and you were 

payinci all your hillr then? 

A No. 

<"> Uhnt do you call doinq well, 3ir? 

A Wo started to build, ’mild business. We 

were doinq $9,000 a week. At the beainninq we 
were doinq nothinq. Mow, the fir3t year of a 
business is the hardest. Nobody says we went in 
like a tiaer. I’m rot savinr that. He started to 
build accounts. At the end, ve had fiftv somethin** 
accounts. 

0 Yes. 

A Major accounts. 

0 Did you do business with Standard Milliner 

Company? 

A Yes. 

0 In the Fmpire State Ouildino? 

A Yes. 

o I show vou —- 

MT». KEPTNOAITM* May T have this marked 

for Identification? 

THF rorr»Ti Yes. 

T!?r. CLFFKi Defendant's Exhibit A for identi- 
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fication. 

(So marked.) 

0 I show you Defendant's Exhibit A for 
identification, and I ack you whether you recoonixe 
it? 

(Handed to the witness.) 

A T recognize it in the fact that it'9 a statement 
from Standard Millina. 

0 To your firm? 

A Yes. 

0 And does it truly reflect the activity 
between the mill and your firm? 

A I really can't remember it. 

0 But you received such a bill, didn't you? 

MR. KESTNBAUMt I offer it in evidence. If 
the Court please. 

THE COOPTi Admitted. 

THE CLERKi Defendant's Exhibit A for 
identification, marked in evidence* 

(So marked.) 

0 Now, sir, you noted from this exhibit* 
Defendant's Exhibit A in evidence, that on June 17th 
you owed this firm $656.80; is that right? 

A Let me read the statement? 




/ 
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Just take my word f or it. 


okay. 


Then or June l^f-h, there’s ?n entry "N.S.F. 1 


check, maki:-a the amount of $800. 


A Yes. 


0 v/ill you tell the Court and jury what 


that means? 


A No sufficient funds. 


0 Now, that’s toward the latter part of 


June, 1970? 


A Yes. 


0 Thnt’s when you were doing so beautifully? 

A I didn’t say we were doing beautifully. We 
were starting to build. 

0 You were issuing no oood checks, weren't 

you? 

MR. SHANLFYt Objection, your Honor. 

THE COURT* I’ll allow it. 

0 Is that right? 

A We issued checks. We didn't issue it with the 
idea it wouldn't be oood. 

0 Well, didn't you know whether you had funds 
to cover when you Issued checks? 

MR. SHANLEY* Object to the form of the 
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question, your Honor; argumentative. 

THE COURT* 1*11 allow it. 

A There were funds in the account. If another 
check came in; I had five partners. 

0 Do you know who signed this particular 

check? 

A No, I don't. 

0 Among your partners or you, it was.known 
that some of your checks were drawn without funds 
to cover; is that right? 

MR. SHANLEY* Object to that question, your 
Honor; calling for a conclusion or state of 
mind for four other people. 

THE COURT* If he knows. He was an 
executive officer. 

A There was three other partners involved and 

they had the power to sign checks without me. 

0 Did you know of your own knowledge 
checks that were drawn without sufficient funds? 

A No. 

0 Is that so? 

MR. SHANLEY * I'm going to ask counsel 
to refrain from commenting on answers of the 
witness, also. 
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THE COURT t Vns, r lease do. 

MR. KEF7NBAUM: T will withdraw the- comment, 
your Honor. 

THE COURT: Than!* you. 

VR. KEFTNEAITM: May I have this paper 

narked as an exhil.it? 

THE CLERK» Document marked as Defendant's 
Exhibit n for identification. 

(So marked.) 

0 How, sir, I shov/ you Defendant's Exhibit B 

for identification and ask if vou can identify it? 

A T?e]l, this is a statement, to Star of David 
Bagels from the bank. 

O Relating to what? 

A Insufficient funds. 

o Of whom? 

A Star of David Panels. 

MR. KESTNBAUM* I offer it in evidence, if 
the Court please. 

MR. PIIANLPY* I don't understand. I have 
no objection, your Horor. I would object to the 
relevance of it. 

THE COURT: Tf vou are not objecting — 


25 


mr, SHAMLFvi t wotildn't object, your Honor 
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THE CLERKt Defendant's Exhibit B for 
identification, marked in evidence. 

(So marked.) 

the COURTi May I see it, please. 
mp.. KESTNBAUMt sir, perhaps I should have 
showr tho other exhibit to your Honor also. This 
is in evidence. 

(Handed to the Court.) 

BY MR. KESTNBAUMi 

0 New, you knew from Defendant's Exhibit B 
in evidence that 21-44 Pood Corporation issued a check 
to the defendant-corporation in June of 1970 in the sum 
of $62.60, and that that was returned for insufficient 
funds; you know that now, don't you? 

A I know it now. 

0 You didn't know it before now? 

A I may have known it, I don't recall. 

0 Well, search your memory and tell us 
whether you recall it. 

A I don't recall it. 

0 Now, didn't you testify that the defendant, 
Benjamin Schwartsberg, was in your place of business to 
collect some money that was due him? 

A Yes. 
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0 And you knew about it, didn't you? 

A Definitely. 

n You knew about it because you had signed 

the check which was returned for insufficient funds; 
isn't that right? 

A I signer] the check. I don't recall if it was 
returned or not. 

n And after viewing Defendant's Exhibit R, 

do you recall whether it was returned? 

A I accepted that it was returned. I still don't 

recall it. 

MP. SHAKLEYt Your Hono<r, there's a date. 

I would ask counsel to say the date on that 
check. 

MR. KERTNBAUMt I have given it. I would 
he glad to repeat. The date on this notice 
is 6/24/70. 

MR. SHAHI.FYt • Your Honor, An I recall the 
conversation the witness testified to, took 
place on July 10th. This notice in quite before 
that, and I would ask your Honor, I would suggest 
that any •jttennt by counsel to link this bounced 
check with the conversation on July 10th is 


inappropriate 
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THF. COURTi It's Introduced and I'll allow 
the circulation of the document, and argument 
can be made at the close of the case. 

BY MR. KESTNBAUMt 

Q Now, sir, you had said early in my 
cross-examination that you weren't aware of any bed 
check to the defendant'a company until now. 

You want to correct that statement, don't 

you? 

A I said to you I didn't dispute the check, that 
it came hack. I'm just saying I don't recall it. 

0 when the defendant was into your place 
of business in July, he brought along with him a 
no good check of your firm, didn't he? 

A I don't recall that. 

0 You don't? 

A NO. 

o Well, did you pay him that amount? 

A I paid him a balance due on what we had 
purchased up until July 1st. I don't know if it was 
for this check or it was for the goods sold to us 
up until July 1st. 

0 Did you get the check back when you paid 


him the balance? 
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A The check on -tuly 10th? 

0 Hid you get the check referred to in 

Exhibit B, Defendant’s Exhibit B# did you get that 
hack? 

A Personally# no. 

0 Do you know whether anyone in your firm 
got it back? 

A No. 

THE COURT* I have a Grand Jury waiting 
to hand up some presentments as well as sane 
sentencing matters. 

whenever you find it appropriate to stor, 
you may do so. 

MR. KESTNBAUMt I'll stop right now# 
your Honor. 

THE COURT* Now# ladies and gentlemen* 
We’ll break# I’m qoino to have some business 
again in the morning. I hope to have it com¬ 
pleted by 11 o'clock. But you may have to 
wait in the jury room until I finish. So# 
try to be here promptly at 11# even though you 
may have to sit around and wait a whili. 


25 


Do not discuss the case. Keep an open 
mind# and the last person who receives that 
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document will get it back to him and you 

can continue to circulate it. Good night, have 

a pleasant evening. 

(Whereupon, the trial was adjourned until 
Wednesday, September 19, 1973, at 11 a.m.) 

the WITNESSi Am I excused? 

THE COURTi Yes, be here tomorrow at 11 
o'clock. 

THE WITNESS! Who gets these? 

THE COURT* Gentlemen — give it to the clerk. 

MR. SHANLEYi Your Honor, may I just take 
one minute? 

THE OOURTi Since I have not yet received 
requests to charge, I have drafted in rough form 
a proposed charge which is now being Xeroxed. If 
you wait a few moments, my law clerk will give 
each of you a copy of that so you will have ample 
time to reflect on it. I will discuss it with you 
before the charge tomorrow. What I would like is 
very specific statements from you about how you 
want it modified, if at all. 

Yes? 

MR. shanleyi in that case, your Honor, I 
have requests for charge. 
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THF COURT* Ho, it would be helpful if I 
can stud/ them. 

MR. SHANLFY* I would submit them to the 
Court at this time. 

THE COURT* Mark them as Court's exhibits. 

THE CLERK* Government's requests to charge 
is marked as Court's Exhibit 1. 

(So marked.) 

THE COURT* All right. If you wait a little 
while, he will present it to you. 

Cood night, gentlemen. 

(The trial was adjourned until Wednesday, 
September 19, 1973, at 11 a.m.) 
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2 

Brooklyn* N. Y.* Septamber 19* 1973* 


3 

(The trial was continued.) 


4 

THE courts Brine the jury in* pleaee. 


5 

(The jury entered the courtroom.> 


6 

THE courts Good morning* ladiea and gentlemen 


7 

MR. SHANLEYs I apologise* your Honor. 


8 

THE COURTS That'a quite all right. 


9 

where ia the witneas? 


10 

MR. SHANLEYs He'a coming in. 


11 

THE COURTS All right. 


12 

PHILTP REICHER* previously 


13 

called as a witness in behalf of the Government* 


14 

resumed the witness stand and testified further 


15 

as follows: 


a 

THE WITNESSs Good morning. 


17 

THE COURTS You are still under oath* sir. 


a 

Proceed* please. 


19 

CROSS-EXAMINATION 


20 

BY MR. .rfSTNBAUMs (Cont'd) 


21 

0 Mow* Mr. Reicher* your firm started dolnn 


22 

business beginning of 1970* did it not? 


23 

A Yes. 


24 

0 And it finished its half yoar on June 30th 



25 


of 1970i la that oorract? 
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23 

24 

25 


A Yes. 

0 Did you have an accountant for the firm? 

A Excuse me? 

0 Did you have an accountant for the firm? 

A Yes. 

o Certified Public Accountant? 

A No. 

0 Did your accountant issue statements? 

A T believe so. 

q Do you have those statements? 

A I'm not aware if I do. 

0 Have you seen them? 

A I don't know if we had statements. 

0 I asked you if you have seen statements? 

A No, I haven't. 

0 You never saw them? 

A T saw statements. But you're talking about a 

half year statement? 

0 Yes. 

A I haven't seen those statements. 

0 That would tell tho financial condition 
of the company at the end of June, 1970, wouldn't it? 
A Yes. 

0 As the executive officer of your company. 



i 
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were you Interested in seeing ths statement of your 
accounting? 

A Yes and no. 

0 That's — yes and no? Thank you. 

That statement would reflect the money 
that was owing by the company* wouldn't it? 

A Yes. 

0 And your company did owe money* didn't 
it? 

A Definitely* yes. 

0 It was in the red* wasn't it? 

A Yes. 

0 You were going broke* weren't you? 

A No. 

0 Well* your liabilities were more than 

your assets* weren't they? 

A Yes. 

0 When you started out* you borrowed 
$20*000 from a milk company* didn't you? 

A Yes. 

O When you wound up* you owod them $17*000* 
didn't you? 

A Yes. 

0 And that's because you couldn't pay themi 
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is that right? 

A That's because the store was closed. 

0 Could you pay then? 

A We were paying then, yea, 

O You owed them $17,000 when you closed, 

didn’t you? 

A Yes, but we were paying then. 

0 Tf you had had the $17,000, you would have 
discharged that debt, wouldn't you? 

A Yes. 

0 How about Wexler Plumbing, you owed them 
$1,800, didn't you? 

A I'm not aware of that. 

0 How was your credit, is that good? 

A For the first year's business, yes, people 

were selling us. 

0 For the first year's business? You 
weren't in business for a year, were you? 

A Yes. 

o People were selling you; is that your 
answer? 

A Yes. 

o They were selling 'vu COD, weren't they? 

A No. 
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0 Any firms put you on COD? 

A I don't recall. 

0 would you quarrel with a statement that 
you were on COD by some of your creditors? do you aroue 
with that? 

A If you can produce evidence, I wouldn't dispute it. 

0 You don't know either way, is that your 
answer? 

A I'm not sure. 

0 Row about the Standard Milling, did they 
put you on COD, in June? 

A Yes. 

0 

0 You're sure of that, aren't you? 

Aren't you? 

A Yes. 

o There were other firms that pit you on COD 
in June or before? isn't that right? 

A I have no recollection. 

0 Now, did you ever give checks with 
insufficient funds to Standard Milling? 

A As I stated yesterday, if it was done, it 

wasn't with my knowledge. 

0 It was not with your knowledge. 

Were you aware at any time of the fact that 







e* 
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Standard Milling had checks of your company that 


bounced? 


Yes. 


In fact, you were a defendant in court on 


those checks, weren't you? 


Yes. 


There was a warrant for your arrest, 


wasn't there? 


This I am not aware of. 

MR. SHANLEYI Your Honor, I would like, if 
counsel made that statastent to the witnees and 
the witness replied in such a manner, I would 
ask that tha question be stricken. 

THE COURTi The question can't be stricken. 

MR. SHANLEY t I would ask the jury to 
disregard it. 

THE COURTt The jury will have to determine 
from the credibility of the witness what to 
believe in these matters. A question can't be 


thing. 


stricken because a witness denies 


MR. SHANLEYt Counsel doesn't have any 
evidence to back up that question, your Honor. 
That's rather a prejudicial stateswnt* 

MR. KESTNBAUMi I'm still questioning the 


%■ 
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witness. If the Court plsass. 

the COURT* Is there s basis for the 

question? 

mr. kestnbaitm* I have a basis for it, 

THE COURT* You may question, then, 

BY MR. KESTNBAUM* 

0 How were you brought into court in 
that criminal proceeding, Mr. Reicher? 

A I went down with my lawyer, 

o Well, were you served with papers? 

A I have no recollection of beirig served with 
papers. 

o Well, what brought you into court? Don't 
you know? 

A We went in to settle a matter with Standard 
Milling. 

q You went in to settle a matter in the 
Criminal Court, didn't you? 

A We went into court. T'm not aware if it was 
Criminal Court, 

0 You were a defendant, weren't you? 

A Yes, 

P You know it was a criminal ease# don't you? 
MR. SHANLEY* Your Honor, T would inquire 
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at this time of counsel* whether or not he has 
the indictment which he seems to be referring 
to here? He is referring tc a criminal case, 
and this is rather — 

I 

THE COURT* Do you have a basis for this 
in oapern? 

MR. KESTNBAUMt I will have a witness. 

THE COURT * All right* you may inquire. 

BY MR. KESTNBAUMi 

Q Now* how many checks were Issued by 21-44 
Pood Corporation to standard Milling that were returned 
for insufficient funds? 

A I don't remember. 

0 You've been in business for some time* 
haven't you? 

A Yes. 

0 And you know that under the law of the 
State of New York it's a crime to issue a check 
without funds to coveri you know that* don't you? 

A Yes. 

0 Now* would you look at Defendant's Exhibit A 
in evidence* and I ask you if that indicates at loast 
two checks issued by your firm without funds to cover? 
(Handed to the witness.) 
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A Yes* 

0 And did you sign sithsr or both of those 
checks? 

A I could have. 

0 You could have signed them bothy is that 

right? 

A Yes. 

0 And there eight have been others that you 
did cover that bouncedi is that right? 

A Yes. 

* 

0 And you knee when you Issued those checks 
that you were violating the criminal laws of the State 
of New York, didn't you? 

A No. 

Q What's your answer? 

A when the check was issued, there was funds in 

the account. 

0 There were funds in the account? 

A Yes. 

0 Were there funds in the account to cov er 

all the checks that were issued? 

A By myself, I had three partners. 

0 Well, you were in general charge of the 
business, weren't you? 


i 
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A I had threes other work! ncr partners that had 
check signing ability. They were allowed to sign 
checks. I wasn't Liiere constantly sioning checks, 

Q Then you signed checks, were there funds 
to cover? 

A Yes. 

0 Were there funds to cover these checks 
of Standard Milling? 

A When I signed those checks, yes, 

0 Do you recall that? Do you recall that? 

A Yes. 

0 Where is your check book? 

A Right now? 

C /ea, right now. 

A I don't know, 

0 Can you find it? 

A I don't know. 

0 Do you know whether you can find your 
accounting statements? 

A I can call the accountant, 

0 Yes, would you do that and bring your 
check book — 

MR. bhanlfy* Your Honor, stay I Interrupt? 
Counsel has just as much ability to go out and 










♦ „ 

_r: 


Reicher - Govt* - cross 273 

get documents, subpoena documents end records, 
and to ask the witness to do something. 

If counsel desired to have these focreents, 
he could have well have obtained them through 
legal process* 

MR. KESTNBAUMs Vour Honor, firstly, I 
don't know who the accountant is, and I think 
that statement is far fron the fact* 

And I'm now — I didn't know what the 
witness would testify to* 

the court* who is the accountant?' 

THE WITNESS t Charles Parbermen* 

THE COURT* Does he have your original 

books? 

THE WITNESS* I'm not sure. I don't 
think so* Nr* Steinberg took all the papers* 
the COURT* Where is Nr* Steinberg? 

THE WITNESS* Excuse me? 

THE COURT* Where is Nr. Steinberg? 
the WITNESS* Re resides in Flushing* 

THE COURT* Is he going to be a witness nere? 
MR* SHANLEYt His son* 

THE COURT* Is he in the building? 

MR. 8HANL2Y* Tea. 


/ 
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THE COURT* All right. During the next 
recess, call down and have him brine* whatever 
he has, if Steinberg has the documents. 

MR. SHANLEYi Your Honor, I don't quite 
understand this. The witness has testified that 
he may have signed checks. He doesn't recall. 

T don't see the relevance of pursuing it. 

THE COURT* It's clear what the materiality 
and relevance is. 

You are claiming that this store closed 
up and gave up its tfaldbaum account because of 
coercion by the defendant. That's what the case 
is about, and the defendant apparently is 
claiming, as I understand, that they closed 
up because they didn't have the funds. So, 
it is obviously important here. 

And, during the next recess, see if you 
can talk to the witnesses and bring in what 
they have. 

If they don't have it or the books are not 
in existence, we can't use the.t. 

MR. SHANLEY* May I say the Government 
obtained a lot of information from the witnesses. 
They had whatever books and records that they have. 


J 
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THE COURT* You have the books and records 

now? 

MR. SHANLEY* I have a lot of material. 

THE COURT* Well, show it to counsel, 
whatever you have in the way of records of the 
company and ask the other partners if they have 
documents to bring them in if it's convenient 
to do so. 

MR. SHANLFY* Well, I will certainly 
do that, your Honor. I will state that counsel 
has had ample opportunity to subpoena records 
under the rules of criminal procedure, from the 
Government. 

THE COURT* That may be so. 

* MR. SHANLEYt And to now disrupt and delay 

**this trial because he now wants to look at all 

< 

this — 

THE COURT* He's not going to delay the 
trial. We're goinn to go forward expeditiously. 
I'm interested in seeing that we find the truth 
in this case and the jury has what it needs to 
determine it, and whatever the defendant wants, 
if it is possible to give it to him, we'll give 
it to him. I'm sure we all want that in the 
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courtroom, prosecutor and defendant both. 

Proceed. 

BY MR. KESTNBAUMl 

0 Now, I ask you to look again at 
Defendant's Exhibit A and tell me how much you finally 
owed Standard Milling? 

A $5,102.30. 

0 Is it a fact, looking at that exhibit, that 
you kept owing them more and more as time went on? 

A Yes. 

MR. KESTNBAUMs May I pass this exhibit 
among the jury? And there's another exhibit, 
half the jury had looked at. Exhibit B, they 
were starting to look at. Half the jury didn't 

see it. 

THE COURTt By all means, you say do it. 
(Documents were handed to the jury.) 

BY MR. KESTNBAUMt 

0 Now, sir, do you know of a bakery known 

as Denise Pastry at 20-03 Utopia Parkway, don't you? 

A Yes. 

0 Do you know whose account that Mas? 

A No. 

0 Did you ever know that it was the account 
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of the defendant's company? 

A No. 

0 Never knew that. 

Well # you were out getting accounts of other 
companies, weren't you? 

A Yes. 

G And in fact, you had a nickname in the 
trade ts "Philip the Raider"? isn't that so? 

A No. 

0 Or a name similar to that? 

A No. 

0 How about the Clearview Bakery Shop at 
163-34 Willets Point Boulevard? Are you aware of the 
fact that there was a bakery there? 

A Yes. 

Q And you know that that was a stop serviced 
by the defendant? 

A That stop I knew was Mr. Schwartzberg's. 

0 That was right near your Utopia Parkway 
quarters, was it not? 

A Yes. 

4 

0 And how shout the Clearview Appetising at 
160-08 Willets Point Boulevard, are you aware of that 
stop? 
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A Yes. 

Q Did you know that the defendant 

Schwartzberg serviced that stop? 

A Yea. 

Q And all of those stops were in close 

proximity to your store? 

A Yes. 

Q And how about the Waldbaum stop at 

Francis Lewis Boulevard at 35th Avenue; do you recall 
that? 

A No. 

Q Do you know who serviced Denise Bakery? 

A No. 

Q :>id you ever try to find out? 

A I approached the account. I spoke with him. I 

never spoke to the gentleman as to who served him, 
because we Just said hello to each other. 

Q "Because we" what? 

A We Just said hello to each other. We never 

got into talking business. 

Q You tried to get the account, didn't 

you? 
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A 


We Just spoke with each other. 

Q You tried to get the account, didn't you? 
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A No. 

Q Didn't you just tell the jury you wont there 

to get the account? 

A No, I just said to the —- I went there to 

talk to the man, not about an account; hello, good-by, 

1 walked by. 

Q It was a social visit, wasn't It? 

A Not, It was not a social visit. I went down 

the block to buy some merchandise. 

Q What caused you to go Into that store? 

A I didn't go Into the store. 

Q Didn't you go Into Denise's Bakery? 

A No, I didn't go Into Denise's Bakery. I walked 

by and said hello to the owner and I kept going. 

MR. SHANLEY: Your Honor, objection. 

Q By the way, did you ever hear of a man 
by the name of Philip Saro? 

A Yes. 

Q Did you do business with him? 

A Yes. 

Q What was the nature of that business? 

A We sold frosen bagels to him. We sold bialys 

also to him and baked bagels. 

Q To him? 
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A Yes, to his company. 

Q To his company? 

A Yes. 

Q Did he owe you any money? 

A Weekly or -- well, he owed me money. But, 

you know, he paid me. 

Q Well, let's take the end of July, 1970, 

he owed you money? 

A Yes. 

Q Substantial amount? 

A He owed me money. What's "substantial"? 

MR. KESTNBAUM: May I have this marked 
for Identification, If the Court please. 

0 

THE CLERK: Document marked as Defendant's 
Exhibit C for identification. 

(So marked.) 

Q I show you Defendant's Exhibit C for 

Identification — 

MR. SHANURY: May I take a look at that? 
MR. KESTNBAOM: I'm sorry, sir. 

(Handed to Mr. Shanley.) 

Q 1 ask you If you recognise It? 

(Handed to the witness.) 

A Yes. 


i 
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Q What Is It? 

A A note. 

A note by whom to whom? 

A Prom Philip Saro to us. 

Q May I have it. 

MR. KESTNBAUM: I offer it in evidence, if 
the Court please. 

THE CLERK: Defendant's Exhibit C for 
Identification, marked in evidence. 

(So marked.) 

Q You say that was a note from Philip Saro 

to you? 

A Yes. 

Q And you're serious about that, aren't you? 

A Yes. 

Q You're not trying to fool me or the Court 

or Jury, are you? 

A No. Can I see that again? 

Q All right, look at it again. 

(Handed to the witness.) 

Q You want to change your answer? 

A This Is a note. 

Q It's a note, I know. Is It a note from 


Philip Saro to you? 
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A No, It's to Philip Saro. 

Q Oh, it’s from you to Philip Saro; isn't it? 

A No, it's to Philip Saro. 

Q It's not from you to Philip Saro? 

A No. 

Q Is your signature on that note? 

A Oh, I signed the note, yes. 

Q So it is a note from you to Philip Saro? 

A Yes, I signed a note giving it to Philip Saro. 

Q Now, Philip Saro didn't owe you any money; 

you owed him money; isn't that right? 

A According to the note, yes. But we had business 

weekly. 

Q Well, this note is dated July 22, 1970; 

is that right? 

A Yes. 

Q Would you tell the Court and Jury how it 

came about that you owed him money? 

A He advanced — he advanced us money. 

Q On July 22? 

A Yes. 

Q That's after the date you had had this 

meeting with your partners and decided to go out of buslnesi 
is that right? 
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A Excuse me? 

Q Sir, you testified yesterday that after 

you had trouble with your truck, you and your partners 
had a meeting and decided to give up the Waldbaum . 
account? 

A It wasn't immediately after. We were frightened. 

Q But you had a meeting, you said, didn't 

you? 

A Yes. 

Q That was shortly after this accident with 

the truck, wasn't it? 

A Yes. 

Q You had the meeting and it was the general 

concensus to go out of business, you say? 

A Yes. 

Q After that, you borrowed $3,000, didn't 

you? 

A The meeting took place two weeks after the truck, 

after that date. 

Q So then you borrowed the $3,000 from an 

act that was In good faith, wasn't It? 

A Yes. 

Q And you Intended to pay him back? 

A Definitely. 
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Q Did you pa> him back? 

A Yes. 

Q Did you pay the milk company back the 

17,000? 

A I personally, yes. 

Q You paid them back the 17,000? 

A Yes. 

Q It's liquidated? 

A I have a couple of hundred dollars left on it. 

Q How about Wexler Plumbing? 

A I'm paying him off also. 

Q How much do you owe them? 

A About a hundred dollars. 

Q Do you have any records on that? 

A You could subpoena Wexler. I'll verify it. 

Q Do you have any records, though? 

A I pay him every week a little bit. 

Q Do you have records to show that? Do 

you keep a record of what you pay him? 

A Yes. 

Q Do you have the records available? 

A In the bakery. 

Q Now, you had a studio apartment on 

Woodhaven Boulevard and Fleet Street, didn't you? 




Reicher — Govt. — cross 


285 


A Yes. 

Q Who Dald for that apartment? 

A I did. 

Q Personally? 

A Through the business. 

Q Oh, the business paid for it? 

A Yes. 

Q The corporation paid for it? 

A Yes. 

Q In whose name did you take a lease? 

A The lease was taken out in Patricia Guze’s name. 

She didn't want the apartment and I took It over. 

Q When was that apartment taken? 

A I don't recall. 

Q And you had 21-44 pay? 

A That was after 21-44. 

Q Well, when was that apartment obtained? 

A A year ago. 

Q la the lease still effective? 

A No, I gave the apartment up. 

Q But It was In the name of Patricia? 

A Yes, she took the apartment. She wanted to 

move out and then she changed her mind and I took over 
the apartment. 
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Q A.id one came there from time to time? 

To the apartment? 

Q Yes. 

Twice. 

MR. SHANLEY: Can we have a time frame 
on this? 

THE COURT: I can’4 hear you. 

MR. SHANLEY: Can we have a time frame on 

this? 

THE COURT: Yes, I'm confused now by the 
time sequence with respect to this apartment. 
KESTNBAUM: 

q Where is the lease to that apartment? 

I don't have it. It was in her name. 

Q She kept the lease when you took it 

MR. SHANLEY: Your Honor, can we nave a 
time frame? 

MR. KESTNBAUM: I'm coming to that. 

MR. SHANLEY: The witness testified it was 

a year ago. That's 1972. 

THE COURT: I'll allow counsel to proceed. 
q When did you, do you recall the date of 


the lease? 






Reicher - Govt. - cross 287 

A Some time in June of last year. 

Q Of '72? ’ 

A Yes, that was last year, ’72, yes. 

Q Are you aware of the fact that Patricia 

Guze testified In this courtroom — 

MR. SHANLEY: Your Honor, the witness has 
testified that the lease was In June of '72. It's 
absolutely irrelevant to the trial of this case. 
This is two years after an alleged crime was 
committed. 

MR. KESTNBAUM: I will connect It very 
quickly, your Honor. 

THE COURT: It may relate to the bias of 
either one of these witnesses. I think we are 
entitled to hear It, the Jury is. 

BY MR. KESTNBAUM: 

Q Are you aware of the fact that Patricia 

Guze testified in this courtroom earlier In the week? 

A Yes. 

Q Are you aware of the fact that she 

testified that you took this apartment, that you took 
the apartment to be near your place of business on 
Utopia Parkway; are you aware of that? 

A No. 
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Q Do you know who occupied the apartment 

before June of 1972? 

A No. 

q Well, do you know the date that Patricia 

went there? 

A No. 

Q Did that apartment have anything whatsoever 

to do with your firm, your corporation? 

A Bagel Stop? 

Q Yes. 

A I used the apartment to rest In when I took It 

over. 

Q Bagel Stop Is on Queens Boulevard; Isn’t 

It? 

A Yes. 

Q And where? 

A Sixty-Ninth Road. 

Q And the apartment Is on Wobdhaven Boulevard 

and Pleet Street, Isn't it? 

A Pleet Court, yes. 

Q Pleet Court. Is that near Pleet Street? 

A A block away, I believe. 

q Now, I think you said yesterday that there 


2S 


was extensive damage to the truck after this fire. 
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wasn't there? 

A I didn't say that. 

0 Well, was there extensive damage to the 

truck? 

A The tank was damaged because of the material 

put In to ignite It, and it was Impounded. 

Q And what wa 3 the cost of repairing the 

truck? 

A I don't recall. 

Q Was it a thousand dollars? 

A No. 

Q Two thousand? 

A I have no recollection. 

q None at all? You have no recollection? 

A I can give you an educated guess, but I have no 

recollection. 

Q Do you remember that you testified 

before a Grand Jury in this case before the indictment 
was returned, on July 29, 1970, don't you? 

A (No response.) 

Q Do you remember that? 

A I testified before the Grand Jury, yes. 

Q Yes. And I'm telling you that the date 

was July 29, 1970. And before you testified, you raised 
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your right hand ano swore before God to tell the truth? 

A Yes. 

Q The whole truth and nothing but the truth, 

didn't you? 

A Yes. 

Q I ask you if you recall having been asked 

these questions and having given these answers: 

"Answer: I didn’t pick the truck up. I 

am still using a U-Haul." 

MR. KESTNBAUM: Page l 1 !, at the bottom. 
"Question: You will be billed for damages 

to that truck? 

"Answer: Yes. 

"Question: How much? 

"Answer: Seventy-nine dollars and fifty- 

nine cents. Just the damage to the truck. The 
other item cost me money to rent the U-Haul." 

Do you remember that? 

A Yes. 

q Is that the extent of the bill, $79? 

A Yes. 

q And that included sales tax, too, didn't 

it? 

A Yes. 
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Q Now, had you purchased the truck out right 

or did you owe money on It? 

A We owed money on It. 

Q How much did you owe? 

A I don’t recall. 

Q You don't have any Idea? 

A No, we paid notes. 

Q It was the only truck you used In the 

business, wasn't It? 

A Yes. 

Q All the other deliveries were made by 

private car? 

A Right. 

Q That's customary in the Industry; Isn't it? 

A No. 

Q To make deliveries by private car? 

A It's not customary. 

Q It's done, isn't it? 

A Yes, it's done. 

Q It's done all the time? 

A Yes. 

Q But it's not customary, is that it? 

A Depends on what company you're with. I make 


deliveries in my personal car. I feel I can get there a 
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little quicker. 1 do It. Otherwise I take the truck. 

Q How about your partners, did they make 

deliveries in their personal cars? 

A Yes. 

Q You know other bagel operators did the 

same, don't you? 

A Yes. 

Q You don't think it was customary? 

A I own a truck. I will not use my truck to deliver 

frozen — my car, to deliver frozen bagels. I couldn't — 
I can't get racks in my car. That's what the truck was 
there for. 

Q Otherwise you used private cars? 

A Yes, we used private cars on the routes. We 

couldn't afford to buy three or four trucks. 

Q I didn't ask you that. Please don't 

volunteer information, sir. 

Now, you didn't want that truck back because 
you owed too much money on it, didn't you? 

A We didn't want the truck back because we owed 

too much money? 

MM. SHANLKY: The question can’t be answered 

It's a two-prong question. I think he should 

rephrase it. 
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ZiiE COURT: Tf you think it's misleading, 
by all means rephrase it, please. 

Q You owed a lot of money on that truck? 

A We owed money. 

Q Do you argue with me when I say you owed 

a lot of money on it? 

A I question It, yes. 

Q Do you know? 

A Well, I don't know the exact figure of the balance 

that we owed on the truck. T was only in business six 
months. 

Q How much did you owe originally? 

A I believe $2,800. 

Q Was it a new truck or a used? 

A A brand new truck. 

Q The payments were to extend for how many 

years? 

A I believe three years. 

Q You had made about four or five payments? 

A Pour or five payments, yes. 

q Were you up to date on your payments? 

A I don't recall that. 

Q You were behind, weren't you? 

MR. SHANLEY: He didn't recall, your Honor. 
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A I don’t that. 

MR. KESTNBAUM: I'm taxing hir. recollection 
now, if the Court pleases. 

THE COURT: You may go ahead. 

Q You don't recall? 

A No, I don't recall, no. 

Q Did you ever rent another truck? 

A Yes. 

Q July 20th, wasn't it, of 1970? 

A Yes. 

Q You do recall that day, don't you? 

A I recall it for a reasor. 

Q Yes? 

A The truck was blown up on a Friday — 

THE COURT: Please. 

MR. KESTNBAUM: I move to strike that answer. 
Q I'm talking about the new truck. The new 

truck was blown up? 

THE COURT: Excuse me, do you wish to strike 
the answer or not? 

MR. KESTNBAUM: I move to strike the answer 
to the question, yes. 


THE COURT: Motion is granted. 

MR. SHANLEY: Your Honor, counsel said to 
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the witness, "Do you remember that date for a 
reason, don't you?" And then the witness gave his 
reason. 

MR. KESTNBAUM: I didn't ask him for it. 

THE COURT: Please don't quibble, gentlemen. 
We have conducted this trial in a very dignified 
manner and let's continue to do so. 

BY MR. KESTNBAUM: 

Q Now, the new truck you hired, you hired 

from whom? 

A U-Haul It. 

q You used that truok till you went out of 

jusiness, didn't you? 

A Yes. 

Q Then you returned it to U-Haul? 

A Yes. 

Q In the same condition as it was when you 

first hired it; is that rifdit? 

A I believe so. 

Q So that truck was not burned or blown 

up, was it, sir? 

A No. 

Q Are you trying to mislead the Court and 


jury here today? 
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A No. 

MR. SHANLEY: Your Honor, the witness 
testified before that he remembered this date because 
of the other truck that had blown up. 

MR. KESTNBAUM: Your Honor, I object to 
these summations. Either my question 16 proper 
or it isn't. I don't think these speeches before 
the Jury are fair. I think Mr. Shanley has done 
it from the beginning of the trial to the present 

time, and I object to it. 

THE COURT: You may ask another question. 

MR. KESTNBAUM: Thank you, sir. 

Q Did you ever have a meeting of your 

creditors before you closed up? 

A No. 

Q Well, now, let's see. Wben you closed 

up,' you owed Standard Milling ove- $5,000, didn't you? 

A Yes. 

Q And you owed your milk company over 17,000, 

didn't you? 

A Yes. 

q You owed Wexler Plumbing over 1,800, 


didn't you? 

A it was 1,300. 
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Q 1,800? 

A 1,300. 

Q Oh, 1,300. And you had other debts, 

didn't you? 

A Yes. 

Q That may have amounted to say, twenty 

thousand dollars; Is that a fair estimate? 

MR. SHANLEY: Perhaps counsel could specify. 
MR. KESTNBaUM: Your Honor, I object to 
the statement of counsel. 

THE COURT: Well — 

MR. KESTNBAUM: Either question Is fair 
or It Isn't. 

THE COURT: I think we have now a question 
before the witness. 

MR. KESTNBAUM: Yes, your Honor. 

THE COURT: If you can answer It, please do s 
You may reflect on It If you'd like. 

A No. 

Q Well, what's your best estimate? 

A About nine thousand. 

Q Nine thousand. 

MR. KESTNBAUM: Your Honor, in the meantime, 

I don't believe the Jury has seen Defendant's 
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Exhibit C in evidence. May 1 pass that around? 

THE COURT: You may circulate it. 

Q Does that include the money owed to 

Philip Saro? 

A No. 

0 Well, that would make it twelve thousand, 

wouldn't it? 

A No, because we sold more merchandise to him. 

We were doing business right along with Mr. Saro. 

Q How much business were you doing with him 

a week? 

A Seven hundred. 

Q Seven hundred. So assuming that he didn t 

pay you for the following week, that would reduce the 
Indebtedness by about $700, would it? 

A Yes. 

Q So that would add about $2,300 to your 

estimate of nine, wouldn't it? 

A Yes. 

q Now, is it or isn't it a fact that 21-M 

Pood Corporation built up its business basically by 
taking accounts from others? 

A Yes. 

q And in order to do that, you had to cut 

I 
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prices to the bottom, didn't you? 

A Occasionally. 

Q You had to undercut the firm that was 

currently serving the account, didn't you, to get the 
business? 

A Well, sometimes the firms didn't want to do 

business any more because the product was inferior. 

Q And sometimes you had to undercut to 

get It? 

A Yes, sometimes we did undercut. 

Q When you undercut, you lost money on the 

account, didn't you? 

A Well, that's relative. 

Q It's relative. 

But you lost money, didn't you? 

A No, I wouldn't say that. 

Q You didn't make any money on them? 

A Then I wouldn't sell the acoount. There was 

no point In It. 

Q Didn't you work out deals to sell for a 

certain amount for a certain period and then Increase 
your price? 

A Yes. 

Q So that for the Initial period you were 
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prepared to lose a u..ey, weren't you? 

A No. There Is a profit margin and you can stretch 

it a little bit or squeeze It a little bit. 

Q I think you testified yesterday you made 

your own blalys for a while? 

A Yes. 

Q When was that? 

A Beginning of July. 

Q Beginning of July? 

A Yes, late June. 

Q For how long did that continue? 

A For one week. 

Q From about July 1st to July 8th? 

A Yes, late June, early July. 

Q Now, when you testified before the Grand 

Jury on July 29th, you were still in business, weren't 
you? 

A We went out of business July 28th. 

Q So you were out of business. Do you remember 

having been asked this question and having given this 
answer: 

"Question: What kind of business is he in? 

"answer: The bagel and blaly business." 


MR. SHANLEY: What page, please? 
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Q I think you said yesterday the reason you 

topped buying from Mr. Schwartzberg was because the 
blalys came in different sizes and shapes? 

A No, they were mixed. 

C. They were mixed? 

A Old bialys were mixed in with fresh bialys, yes. 

Q Didn't you talk about some being smaller 

or different shape? 

A No. 

Q Didn't say that yesterday? 

A No. 

Q As a matter of fact, the reason you stopped 

buying bialys from Mr. Schwarzberg was because you had 
then taken over the Waldbaum account; isn't that why? 

| 

A No. 

Q It had nothing to do with it? 

A It had nothing to do with it:. 

MR. KESTNBAUM: Page 10, Grand Jury minutes. 

0 Do you remember havinr been asked this 

question on July 29, 19/0, and having giving these answers: 
"Question: Were you supplying these 

stores with your bagels and bialys? 

"Answer: Benny Schwartzberg,'s bialys. 


Right after I took five Waldbaums from Denny, we 
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sevpr-’d our relationship and I started doinr 
business with his nephew, Marty, and I started 
taking blalys from my wholesale, right from Marty, 
for my Waldbaums and every store I told you." 

Do you remember that question and answer? 

A Yes. 

Q Would you like to correct you" previous 

answer, 3ir? 

A Yes. 

Q So the reason you stopped taking the 

defendant’s blalys Is because you severed your relation¬ 
ships when you took five accounts of his from Waldbaums; 
is that right? 

MR. SHANLEY: Your Honor, that’s a double 
question, once again. A severing of a relationship, 
that has a phraseology — 

THE COURT: I’ll allow it, if you find you 
can answer. If you have any difficulty. I’ll 
have counsel rephrase it. 

THE WITNESS: Could you have him rephrase it? 
THE COURT: Yes. 

BY MR. KESTNBAUM: 

Q You took five stops from the defendant, 

Benjamin Schwartzberg; is that right? 
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A Yes. 

q Then you severed your relationship with him? 

A Yes. 

q You stopped buying his bialys following 

the time that you took five stops from him? 

A Yes. 

Q That's the reason you stopped buying his 

blulys? 

A That wa3 one of the reauons. 

Q That'8 the reason you gave the Grand Jury, 

isn't it? 

A Well, I didn't go into detail. 

Q You answered the Question that was put 

to you, didn't you? 

A Yes. 

MR. SHANLEY: Your Honor, counsel is 
argumentative and he's misreading the Grnnd Jury 
testimony. 

MR. XESTNRAUM: Your Honor, I object to 
these statements by the nro3ecutor, particularly 
in tne presence of the ,!urv. I've been accused 
of delaying tne trial, of doing a lot of things 
whicn aren't true, and 1 think the prosecutor 
desperately want 3 a mistrial here. I object to 


i 

. 
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these statements. If he wants a side-bar con¬ 
ference, I wouldn't oppose it, your Honor. 

THE COURT: I don't think either counsel 
has acted improperly, and I don't believe that 
there's any ir.d.1 cation that you've delayed the 
trial or you're anklnr* improper nuestlons or that 
the counsel for the Government is desperately 
seeking a mistrial or seeklnr a mistrial at all. 

I don't understand why we have to have 
this colloquy, and 1 would appreciate counsel 
for the Government sitting down again and counsel 
for the defendant asking another question. 

MR. XESTN3AU M : Thank you, your Honor. 

BY MR. KESTNBAUM: 

0 Now, you testified yesterday that the 

five accounts that you took from the defendant, the 
Waldbaum accounts, amounted to $50,000 annually; is 
that right? 

A Twenty-five thousand dollars. 

Q Didn't you say fifty thousand? 

A Five hundred dollars a week. 

Q By the way, this Bagel Stop on Queens 

Boulevard was owned by whom? 

A Myself and my brother-in-law. 
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Q So t t was a different entity than 

21-44 rood Corporation? 

A Ye3. 

q Different corn oration with different 

owners? 

A Well, we owned Bar.el Stop, Inc., and we owned 

rart of 21-44. 

q Yes, but there were others In 21-44 who 

had nothing to do with Bagel Stop? 

A Yes. 

0 Did Bar.el Stop owe 21-44 any money? 

A Ye3. 

Q how much? 

A At what period? 

q Well, let '3 take July of 1970, how much 

did it owe? 

A $1,700. 

q And at the tine that 21-44 cloned, how 

much did It owe? 

A 1,700 — $1,500. 

0 It always owed 21-44 — 

A Money. 

o — didn't It? 

A Not always, no. 
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‘ Well, for a neriod of several months. 

It did, didn't it? 

A In the course of business, yes. This Is a normal - 

Q For several months? 

A This wa3 a normal course of business, yes. 

0 For one sinrle store to owe $1,700, that's 

normal? 

A Do you think that's a lot of money? 

THE COURT: Please, Just answer the 
questions. The ouestions will be rosed by the 
counsel. 

A Could you come back with the question again? 

Q Don't you think that $1,700 is a lot of 

money for a single retail bagel store to — 

A No. 

0 Thank you. 

Well, that hurt the financial condition of 
21-44, didn't it? 

A Yes. 

Q In fact. It was in June of 1970 that your 

check for $62.60 for the defendant, by 21-4*4 Food 
Corporation, bounced; Is that right? 

A Yes. 
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Q 


And if you would have had that $1,700, 
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that $62 check wouldn't have bounced, would It? 

A That's speculative. Yes. 

Q Is that speculative. If you had $1,700 In 

your account? 

A No, no. 

Q Well, the fact of tne matter Is that In 

June of 1970, 21-M Food Corpoiation was In desperate 
condition, wasn't it? 

A No. 

Q It couldn't even meet a check of $62; is 

that right? 

A Yes. 

Q And it owed creditors maybe thirty odd 

thousand dollars, didn't it, as we have gone over 
before? 

A Yes. 

Q And you even had to go out to your 

accounts that you were selling to and borrow money 
from them, didn't you? 

MR. SHANLEY: Perhaps counsel could 
specify a little more. 

THE COURT: No, I think it's an appropriate 
question. The witness is reflecting. 
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We took an advance on an account, yes 
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A Yes, we took an advance on an account. 

Q You took an advance on an account. Fro* 

how many accounts? 

A Philip Saro. 

Q Any others? 

A That was it. 

Q No? 

A No. 

Q And Philip Saro, of course, trusted you, 

didn't he? 

A Yes. 

Q To show his deep and abiding trust in you, 
he took a note which you all signed personally, which 
is Defendant's Exhibit C in evidence; is thet right? 

A Yes. 

Q Do you know a Mr. Treitler? 

4 Do you know a Mr. Treitler? 

A No. 

Q What's the name of your father-in-law? 

A Mr. Teitler. 


25 
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Teitler, I beg your pardon. 

In June of 1970, did you go to your 
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father-in-law and ar.k him for a $20,000 loan? 

A No. 

Q Did you ever ask him for any money in 

1970? 

A Personally or for the business? 

q For your firm. 

A Yes. 

q And didn't he tell you in June of 1970 

that he wouldn't put his hard earned money into a sick 

bu3lnes3? 

A No. 

Q He refused the loan, didn't he? 

A It wasn't a loan. 

MR. SHANLEY: The witness testified that 

he did not approach him for a loan at that time. 

MR. KESTNBAUM: He said not personally. 
q The business, you asked him on behalf 

of the business, didn't you? 

A No. 

q Personally? 

A No. 

q Did you ever ask him for money? 

A Yes. 

Q For whom? 








i 


4 ? 


t. 

f 

t 

1 

Reicher - Govt. - cross 311 


2 

A He had money. He — when we opened the business. 


3 

he had pledged money. This was his share of the money 


4 

poinr into the business. 
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Q So when had you asked him for money? 


6 

A He was supposed to put the money in as soon as 


7 

he received it from another business that he had sold. 


8 

0 Did he ever put his money in? 


9 

A He never received it. The business closed before 


10 

then. 


11 

Q Let me come back for a moment to the matter 


12 

of bialys. You said other bakeries wouldn't sell you 


13 

blalys? 


/ 14 

A Yes. 


15 

Q Isn't it a fact that with respect to 


18 

these other bakeries that wouldn't sell you blalys, you 


17 

were taking their accounts from them, weren't you? 


18 

A No. 


19 

Q Prom any of them? 


90 

A No. 


21 

Q They Just simply refused to sell you 


22 

blalys; Is that right? 


23 

A Yes. 


24 

Q Didn't one of them tell you "1 wouldn't 


25 

do business witn you, you're known as "Philip the Raider"*? 
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A I've nevei ,:eard the term before, ar.d nobody 

ever told me that. 

Q In June of 1970, did you know an Eddie 

Horowitz? 

A Eddie Horowitz? 

Q Yes. 

A No. 

Q Did you ever hear of Galaxy Bagel Company? 

A Yes. 

Q Do you know a man with Galaxy Bagel known 

as Eddie Horowitz? 

A His name is Eddie Helmowitz (phonetic). 

Q Helmowitz? 

A Yes. 

Q Did you tell him, in June of 1970, that 

your firm is broke and you're sorry you ever went into 
the business and you were getting out? 

A No. 

Q Did you ever tell him anything in substance 

to that effect? 

A No. 

Q Well, now, I see you paused. Are you sure 

you never told him that? 

A Well, I had a conversation with him. 





1 


Reicher - Govt. - cross 


313 



1 

3 

4 

5 

6 

7 

8 

9 I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q About how tough things were? 

A No, about selling him frozen bagels for him to 

bake off. 

Q For him to what? 

A For him to bake off. 

Q Didn't you complain about how bad business 

was? 

A I don't believe so. 

Q Now, have you told us fully and fairly of 

the debts your firm had at about the middle of July of 
1970? 

A Are you Including the machinery? 

Q JWell, how much did you owe on the machinery? 

* ICO, 900 

A About one thousand dollars. 

Q So I think we had agreed on a figure of 

about thirty-three thousand before. 

A Thirty-thousand. 

^ AJowmaa AW* Tfc’uw T 

Q That makes It one thousand more than 

thirty thousand. 

Were you behind on your payments on the 

machinery? 

A Yes. 

Q Quite a bit, weren't you? 
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A 


No 



I 


One. 
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how •.<....j months? 


Now, we're talking about what month now. 


sir? 

A We're talking about the slow months of June, July. 

q I didn't ask you whether June Is a slow 


month 


or a fast month. Some people think they go by 


pretty fast. 


You were behind in July, you were behind 


what payments? 

A You want to clarify that? 

q The middle of July, how many payments did 

you owe on your machine? 


Oh, one. 


Yes. 


Was that the month of June? 


And the month of July, you didn’t meet, 


did you? 


We closed up. 


Will you answer my question: Did you pay 


the July — 


So you owed two months at the time you 


closed up, didn't you? 
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A One month. 

Q You owed June — what date was the July 

payment due? 

A I don't recall the payment dates. 

Q Do you dispute the fact that you didn't 

pay July? 

A I'm not disputing the July payment. 

Q So you owed It, didn't you? 

A Yes. 

Q Do you dispute the fact that you owed two 

months on your machinery? 

A I state one month and you're trying to say 

two months. 

MR. SHANLEY: Your Honor, this la argumen¬ 
tative. I said that, your Honor — excuse me, 
the line of questioning waa rather argumentative. 

THE COURT: Yea, we'll proceed with the 
next question. Go ahead. 

Q Now, I think you said yesterday that you 

had about fifteen employees? 

A Yes. 

Q Could you briefly describe what work they 

did? By that I mean, did you have a messenger boy, a 
few bakers? What did they do? 
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A I had a routeman that took the route out at night. 

Q Yes. 

A I had a production man that manufactured the 

bagels. I had two people to take the bagels off the 
machines and put them on the board and put them In the 
racks. I had some people to sell retail. I had some 
check-out girls. 

Q Did you have a boy working there, too? 

A Excuse me? 

Q A boy, a general purpose boy working there? 

A Well, everybody was general purpose. Certain 

people were delegated. The production people In the 
back had their Jobs, but the front was — 
q All right. 

The beginning of July, 1970, were you up 
to date in your salaries to your employees? 

A In July of 1970? 

q Beginning of July, yes or no, were you up 

to date? 

A No. 

q How many weeks did you owe? 

A I don't recall. 

q You don’t recall how many weeks salary you 

were behind with your employees? 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
IB 

17 

18 

19 

20 
21 
22 

23 

24 


Reicher - Govt. - cross 317 

MR. SHANLEY: Objection; argumentative. 
THE COURT: I'll allow further Inquiry 
on this. 

Q You don't recall? 

A No, sir. 

Q Was it two or three or four weeks? 

A I don't recall. 

Q You owed all of your employees money, 

the beginning of July, for salary? 

A Yes. 

Q And you were In pretty good shape then; 

le that right? 

A We were building a business, yes. 

Q Sure, you were building a business. 

Were you brought Into the Criminal Court 
In early July because you owed salaries'? 

A No. 

Q You owed all fifteen of your employees 

back salary beginning of July, 1970; Is that right? 

A Yes. 

Q And you owed then back salaries to the 

day you closed the end of the nonth; Is that right? 

A Some. 


25 


Q 


And you owed then salaries long before 
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July 17, 1970; lo that right? 

A No. 

Q Well, when did you start to fall Into 

arrears? 

A Well, you've established July. Early July. 

Q That's when you fell weeks Into arrears; 

Is that right? 

A That's what you have established. 

MR. KESTNBAUM: Thank you very much. 

That's all. 

MR. SHANLEY: May I have one minute, your 

Honor? 

THE COURT: Do you want to take a break for 
a few minutes? 

MR. SHANLEY: Yes. 

THE COURT: All right, we'll take a five- 
minute recess, ladles and gentlemen. 

(The Jury left the courtroom.) 

THE CLERK: Court's charge is marked as 
Court's Exhibit 2. 

(So marked.) 

THE CI£RK: Additional page to charge Is 
marked Court's Exhibit 2A. 


(So marked.) 
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(Whereupon, at this time a short recess 
was taken.) 

AFTER RECESS 

(The trial was continued. The Jury is not 
present.) 

MR. KESTNBAUM: Your Honor, I have one or 
two more questions I overlooked. 

THE COURT: All right. 

Have your next witness stand by. 

(The Jury entered the courtroom, the 
Government's witness, Philip Reicher, resumed the 
witness stand.) 

CROSS-EXAMINATION 

BY MR. KESTNBAUM: (Cont'd) 

Q Now, sir. In July of 1970, did you ever tell 

anyone that If we can get Benny Sehwartsberg, we can 
grab all his business? Did you ever tell anyone that? 

A No. 

Q Did you ever use words to that effect or 

substance? 

A No. 

Q Were you unionised? 

A Yes. 

Q All your employees were union? 
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A No, only one unionized, Darryl and myself. 

Q Fifteen employees were not? 

A Fifteen employees, didn't all work in the bagel 

department, the production of the bagels. 

Q None of them were unionized? 

A That worked in the bagel department? 

Q Tes. 

A Darryl and myself, that was it. We worked in 

the bagel department. Some of them weren't unionized. 


Q All the other fifteen — the fifteen 

employees were nonunion? 

^ Yes — well, Darryl was one of the employees. 

Q They weren't working in the men's 

clothing department, were they? 

A No, they were working in the dairy department 

and the check-out, and so on. 

Q And in the bagel store, they were selling 


bagels? 


Yes. 


All of your major competitors were union. 


weren't they? 


Yes. 


By "union," I mean the employees were union, 


\ 
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A The bagel production men, producers. 

MR. KBSTNBAUM: That's all. 

REDIRECT EXAMINATION 
BY MR. SHANLEY: 

Q The bagel production men were union; is 

that right, Mr. Reicher? 

A Yes. 

Q Those were the people who actually made the 

bagels? 

A They manufactured and baked them. 

Q That's your understanding of the way your 

competitors operated? 

MR. KESTNBAUM: I object to leading by 
counsel In redirect. 

THE COURT: I'll allow some of It. 

Proeeed. 

Q Now, Mr. Reicher, you testified on cross- 

examination that you were building a business. You were - 
"We started to build," I think that's the quote you uaed? 
A Yes. 

Q Now, when you start to build a business and 

you're building, what do you do? 

A He go out after accounts. He solicit acoounts. 

Q After this series of Incidents, did you 
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solicit accounts? 

A No. 

Q Why not? 

MR. KESTNBAUM: I object to why he didn’t. 

If the Court please. 

MR. SHANLET: Your Honor, counsel — 

THE COURT: No. I don't see how we can avoid 
the problem here. 

MR. KESTNBAUM: We had that yesterday on 
direct. It's a rehash again. 

NR. SHANLET: Counsel asked him a question 
on cross-examination. 

THE COURT: I'll allow It. Go ahead. 

MR. KESTNBAUM: Except. 

A I was afraid to go out and solicit accounts. I 

didn't want to take Mr. Schwartcberg's accounts any more. 

Q Mr. Relcher. you testified on cross-examina¬ 

tion. you testified that you know Ben Schwartsberg had 
the Clearvlew Bakery and Clearvlew Appetiser; is that 
correct? 

A Yes. 

Q Did you attempt to soliolt those accounts? 

A I wouldn't go near them. 

MR. KESTNBAUM: Objection, your Honor. 
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THE COURT: I want to know what the date la 
MR. SHANLEY: In the period we're talking. 
In the summer of 1970. 

THE COURT: You mean July? 

MR. SHANLEY: July of 1970. 

THE COURT: I'll allow It. 

A Yea? 

Q Did you attempt to get those accounts? 

A No. 

Q Why not? 

A I was afraid. 

Q Afraid of what? 

MR. KESTNBAUM: Objected to. If the Court 

pleases. 

THE COURT: I don't see how we can avoid It 
You asked about it on cross. 

Proceed. 

A I was afraid. The truck was blown up. The 

windows are broken. I could have been next. So I just - 
I laid off. 

Q You testified also on croes-exaninatlon 

that you. In response to a series of questions, that you 
went Into court with regard to a bill with Standard 
Milling, is that correct? 
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A Yes. 

Q What was the ultimate result? 

A I paid them. I was cleared. 

Q Mr. Reicher, did you ever sign a check that 

you knew would bounce? 

A No. 

Q You testified on cross-examination, 

Mr. Reicher, that after your recollection was refreshed, 
that the damage to the truck bill was seventy odd dollars. 
Where was the truck? 

A The truck was impounded. 

Q Could you get the truck back? 

A No. 

Q Who had the truck? 

A The police department, they needed it for 

evidence. 

Q Now, there ras some testimony on cross- 

examination, also, Mr. Reicher, Defendant's Exhibit — 

MR. SHANLEY: Could I see the exhibit? 

MR. KESTNBAUM: Jure. 

(Handed to Mr. Shanley.) 

Q And you looked at this Star of David 

Bagel Corporation with this insufficient funds check 
of yours for 62.60; is that right? 
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A Yes. 

Q That was a check that didn't clear through 

the account of 21-44? 

A Yes. 

Q This was in June of 1970, June 24th of 

1970; is that right? 

A Yes. 

MR. SHANLEY: Mark this for identification, 

please. 

THE CLERK: Document marked as Government's 
Exhibit 47 for identification. 

(So marked.) 

THE COURT: Show it to counsel. He may 
not have any objection. 

MR. SHANLEY: Yes, your Honor. 

(Handed to Mr. Keatnbaum.) 

THE COURT: Any objection? 

MR. KESTNBAUM: No objection. 

THE COURT: Mark it In evidence. 

THE CLERK: Government's Exhibit 47 for 
identification is marked in evidence. 

(So narked.) 

MR. SHANLEY: Thank you. 


25 


I ask — 
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q I ..iiov* you this Government's Exhibit *»7 

in evidence. Do you recognize that check? 

(Handed to the witness.) 

A Yes. 

q What's the date on that? 

A July 10th. 

Q And who la it made out to? 

A Queens Bialy Corporation. 

Q How much is it for? 

A 68.10. 

Q Is there any indication on that check 

that that check bounced? 

MR. KESTNBAUM: Objected to. The check 

speaks for itself, if the Court please. 
q Did it clear through the account? 

A Yes. 

MR. SHANLEY: May I show this to the Jury? 
q That's the check that you gave to Mr. 

Schwartsberg on July 10th when he had the conversation 
with you; is that correct? 

A Yes. 

q So, Mr. Reicher, Mr. Schwartsberg, despite 

the fact that a check bounced a month or so previously, 
continued to do business with you up until on or about 
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July 10th; is that correct? 

MR. KESTOBAUM: Your Honor, that's 
objected to. It calls for a conclusion. A check 
In evidence merely indicates a payment, sir. 

THE COURT: Well, I know. But the question 
Is appropriate. 

MR. KESTNBAUM: All right. 

A Yes. 

Q And it was on or about July 10th or so 

that you severed your relationship that you said? 

A Yes. 

MR. SHANLEY: Thank you, Mr. Relcher. 

You may inquire. 

Your Honor, I have one more question. If 

I may. 

THE COURT: Would you get your next witness 

ready. 

NR. SHANLEY: Your Honor, I have one more 
question. 

BY MR. SHANLEY: 

Q Nr. Reloher, with regard to the machinery 

in the atore, what you testified to on cross-examination, 
the ovens and all th"t, <v,ulpment, who was the man who 
you dealt with with regard to those? 
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A Mr. Bill Vor.Wagner. 

Q Subsequent to your closing, did 

Mr. Bill VonWagner come to your house? 

A Yes. 

Q And did you have a conversation with him? 

A Yes. 

Q What did he tell you? 

MR. KESTNBAUM: Objected to; subsequent to 

July of 1970. 

MR. SHANLEY: Your Honor, this has a bearing 
on the credibility of the witness and on the 
whole point that Mr. Kestnbaum is trying to — 

THE COURT: No, I'm not going to allow 
this hearsay to oome in. It has no bearing on 
the state of mind dealing with the critical question 

here. * 

MR. SHANLEY: Your Honor, this has been 
testimony elicited that thare was a substantial 
debt involved with it, with this machinery. This 
testimony is going to clarify that point. 

THE COURT: Well, then you'll have to bring 
in that witness. I'm not going to allow this 
witness to testify as to what that witness told 
him. 
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HR. SHANLEY: Can this witness testify 
as to what he said? 

THE COURT: Certainly not. 

MR. SHANLEY: Counsel has referred to, upon 
occasion, hearsay statements made by people other 
than in the presence of the defendant to establish 
certain events which took place, your Honor. 

THE COURT: The hearsay rule, as you know, 
is very complex. When you objected or counsel 
for the defendant has objected, I’ve ruled. 

Counsel has objected and I've ruled. 

Ask your next question, if you have one. 

MR. SHANLEY: I have no further questions. 
THE COURT: Thank you, sir. 

MR. KESTOBAUM: Just a moment. 

May I have your last exhibit, that check — 
oh, the Jury has it? 

THE COURT: It's before the Jury. Proceed. 
MR. SHANLEY: The Jury has It. 

THE CLERK: The Jury has it. 
RECRCSS-EXAMINATION 
BY MR. KESTNBAUM: 

Q Now, you nay that you didn't solicit certain 


25 


accounts that were serviced by the defendant because you 
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were afraid to? 

A Yes. 

Q You know that the defendant serviced those 

accounts in early 1970, don't you? 

A Yes. 

Q And you weren't afraid to solicit them 

then, were you? 

A I never solicited the two accounts in question. 

Q You Just didn't bother; isn't that right? 

A No, I was afraid. 

Q You were afraid to solicit them in January 

of 1970? 

A I wasn't soliciting at that time. 

Q You were afraid to solicit them in 

February of 1070? 

A I wasn't soliciting at that time either. 

Q Didn't you testify earlier in your 

direct examination that when you started business you 
had to build by soliciting accounts? 

A Yes. 

Q Didn't you solicit accomta in January? 

A Not myself. 

Q In February, wasn't there sollciation 

by your firm? 
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2 

A 

Yes. 



3 


0 

And in January, wasn't there solicitation 

4 

by 

your firm? 



5 

A 

Yes . 



6 


Q 

And In ''lurch? 


7 

A 

Yes. 



8 


Q 

And In every month? 


9 

A 

Yes , 

m 


10 

• 

q 

In fact, you personally solicited 

the 

11 

Waldbaum accounts that the defendant lost? 


12 

A 

Yes. 



13 


Q 

When did you do that? 


14 

A 

1 sollcted them. 


15 


Q 

I asked you when you did thst? 


16 

A 

In June, late June. 


17 


Q 

Do you know whether your partners 

ever 

18 

solicited the 

other accounts you have Just referred to? 

19 

A 

They never did. 


20 


Q 

Do you know why they didn't, in January? 

21 

A 

No. 



22 


Q 

Do you know why they didn't do it 

In 

23 

February? 



24 

A 

No. 




<3 


25 


Well, they weren’t afraid to, were they? 
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MR. SHANLEY: Objection, your Honor. 

THE COURT: I’ll allow it. 

Q Is that right? 

A I don't know. 

Q Do you know whether they were afraid to 

solicit them in March of 1970? 

A No. 

Q Do you know whether there were afraid to 

solicit them in April of 1970? 

A No. 

Q How about May and June, is your answer the 

same? 

A No, then I was soliciting. 

Q But you didn't go to these accounts? 

A No. 

Q You went to the big accounts, Waldbaum's, 

didn't you? 

A Yes. 

Q These were too small for you to bother 

with at the time, weren't they? 

A No. 

q You didn't get around to them? 

A You can say that. 

Q Well, then, your answer is you didn't get 
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around to them, not that you were afraid; isn't that 
the truth? 

A I wasn't soliciting at that time. The times you 

had mentioned to me, other people were soliciting. 1 
wasn't on the outside then. 

Q But you 3aid you didn't get around to them? 

A I didn't get around to them in June when I went 

out looking for accounts. 

Q That's why you didn't solicit them, you 

were too busy? 

A When I did get time, I was too frightened. 

Q You had time in July, wasn't there? 

A Yes. 

Q Until July, you didn't have time to go out? 

A Excuse me? 

Q Until July, you didn't have time to go out, 

did you? 

A I wasn't the solicitor at that time. I started 

soliciting late June and early July. 

Q Didn't you solicit in May? 

A My company did, yes, but I wasn't the person. 

Q Didn't you solicit in May? 

A No. 

Q As far as you know, no representative of 
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• 

your 

company ever .j^lcited those accounts In May or 

3 

June 

or at any 

time previously; is that right? 

4 

A 

Yes. 


5 


Q 

And you don't know why? 

A 

A 

No. 


•/ 


Q 

Now, in the course of your solicitation 

A 

6 ,i 

and 

your company's solicitation, you took accounts from 

9 

others as well 

as the defendant, didn't you? 

10 

A 

Yes. 


11 


Q 

You took Waldbaum's accounts from others? 

12 

A 

Yes. 


13 


Q 

And you took many other accounts from 

14 

others? 


IS 

A 

Yes. 


18 


Q 

And you were building your business by 

17 

taking aeeounts fro® others, weren't you? 

18 

A 

Yes. 


19 


Q 

And in many instances undercutting them 

20 

on 

price? 


21 

A 

No. 


22 


Q 

You did business with the defendant In 

23 

July of 1970, 

you say? 

24 

A 

Up until about July 1st, 2nd, 3rd. 

25 


Q 

Now, you have produced a check, the 


i 

i 
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Government ’a Exhibit *47 In evidence, made to Queens 
Blaly Corporation, in the sum of $68.10. 

Was that in payment of the no good check? 

A 1 don't know. 

Q Could you tell of any business that you did 

with the defendant in July of 1970? 

A (No response.) 

Q Sir, let me help you if I can. 

A I'm trying to get the date straight. 

Q When did you got the Waldbaum account? 

A We started the Waldbaum account 5th, 6tfi, or 7th 

of July, the first week in July, after July 4th. 

Q Were you doing business with the defendant 

after that? 

A No. 

Q So when you got those accounts right after 

July 4th, that was the end of your business relationship 
with him; right? 

A Yes. 

Q And this no good check which you have eald 

was dated June 24, 1970, look at the Defendant's 
Exhibit B, that's the date of the bank notice of its 
return for insufficient funds; is that right? 



25 


A 


Yes. 




Reicher - Govt 


recross 


336 


Q Actually, your check was dated some time 

before that, wasn't It? 

A Yes. 

Q And In order to collect on this no good 

check, the defendant had to call at your place of 
business, didn't he? 

A I presume so. 

Q That was July 10th; right? 

A I don't know — I don’t think so. 

MR. SHANLEY: Are the checks the same amount? 
THE WITNESS: There are two different figures 
MR. KESTNBAUM: I'm not asking about that, 
your Honor. I'm merely asking whether he called 
on July 10th. 

Q Is that right? 

A He oame to the bakery on July 10th, yes. 

Q That was to get his money, wasn't it? 

A To collect the bill, yes. 

Q Por the no good check? 

A I don't know. One eheck Is for $68. There are 

two different figures. 

Q Did you order that check drawn. Government's 

Exhibit 47? 

A Yes. 




* 
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Q But you didn't sign it, did you? 

A No. 

Q Now, did something happen to your bank 

account, to the firm bank account, sir, between June 24th, 
1970, and July 10th, 1970? 

A Do you want to rephrase that? 

Q I'll rephrase it for you. 

Look at the bank notice of July — of 
June 24th, 1970. What was your bank at that time? 

A Chase-Manhattan. 

Q What branch? 

A 115. 

Q The first three numerals of that account 

Indicate the branch number; is that right? 

A Yes. 

Q Would you give us the number of that 

account? 

A There's no first three numbers here. 

Q But it was branch number 115? 

A I don't see it here. 

Q Well, you've said it's 115, you supplied 

that Information — 

A Oh, yes. 

Q — is that right? Now, look at Government's 
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Exhibit 47. What'c tne branch number on that account? 

A 117. This is the Forest Hill branch. 

Q How, you'13 note that there is a five 

dollar difference between Defendant’s Exhibit B, which 
shows a check in the sum of $62.60, and Government's 
Exhibit 47, which shows a check in the sum of $68.10, 
you've noticed there's a five dollar difference? 

Well, isn't that accounted for by the fact 
that from the time of the issuance of your first check, 
which was returned on June 24th, 1970, you owed the 
defendant another five dollars? 

A For merchandise bought? 

Q Tea. 


Q Couldn't be? 

Five dollars? 

Q Five dollars. 


Q Well, how do you account for the difference? 

Two different checks. 

THE COURT: I don't want to get involved 
in this at this late stage. Go to another line. 


please, 


Now, when the defendant called at your 
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place of business on July 10th, isn't it a fact that 
you didn't want to pay him what you owed him? 

A No. 

Q Isn't it a fact that you had words about 

the money that you owed him? 

A No. 

Q And that he had to call for it at your 

place of business? 

A No. 

Q Had you tried to mall him the money you 

owed him in the meantime? 

A No. 

MR. KESTNBAUM: That's all. 

THE COURT: Step down, air. 

2:15, ladies and gentleman. Don't discuss 
the case. Have your witnesses here. 

(The Jury left the courtroom.) 

THE COURT: Now, how many other witnesses 
are we going to have? I have another case I'd 
like to start this afternoon. 

MR. SHANLEY: Your Honor, I have four more 
witnesses. 

THE COURT: What are they going to testify 


25 


to? 



1 


Colloquy 3**0 

MR. jHaNLEY: Well, one witness is going 


% 


I 


3 

to testify, Mr. Morris Pitt, is going to testify 


4 

as to the Waldbaum accounts, conversations with 


6 

Mr. Schwartzberg. 


8 

THE COURT: All right. 


7 

MR. SHANLEY: Then I have got Mr. Darryl 


B 

Steinberg. I have an employee of the 21-M 


9 

Corporation. 


10 

| 

THE COURT: What is that person going to say? 


U 

MR. SHANLEY: He's got some very pertinent 


12 

evidence, your Honor, as to conversations with the 


13 

defendant during this time frame. 

\ 

1 

14 

THE COURT: That I'll permit. 


15 

What else? 


16 

MR. SHANLEY: I have another witness who 


17 

will testify as to prior similar acts. 


16 

THE COURT: Prior similar acts? 


19 

MR. SHANLEY: Yes, your Honor. 


90 

MR. KESTNBAUM: Your Honor, I think you have 


21 

allowed reputation In, but we're not going to 


22 

have a dozen trials here. 


23 

MR. SHANLEY: It's the same, prior similar 


24 

acts. 


25 

THE COURT: Prior similar *cts don't come 

«. r 
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in. You mean, they were brought to the attention 
of tills company? 

MH. SHANLEY: Prior similar acts of the 
defendant to show his intent to do this. Pattern 
of conduct. Second Circuit, your Honor, many eases 
that say prior similar acts and it is admissible 
to show intent. 

THE COURT: What are the prior similar 

acts? 

MR. SHANLEY: Would be a threat. 

THE COURT: To who? 

MR. SHANLEY: To a bagel manufacturer. 

THE COURT: When? 

MR. SHANLEY: In 196*1. 

THE COURT: No, too remote. What else? 

MR. SHANLEY: The fire marshal, your Honor. 
He's going to testify as to the fire, the 
incendiary origin of the fire. 

THE COURT: In this case? 

MR. SHANLEY: In this case. 

THE COURT: That I'll permit. What else? 
MR. SHANLEY: That's it, your Honor. 

THE COURT: The prior similar act will not 


come in 
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MR. CIo'INBAUM: Your Honor, I do think 
I may have some witnesses. 

THE COURT: I may have to 3tart this other 
trial this afternoon and draw a Jury, but we'll 
do what we can with it. 

MR. SHANLEY: Thank you, your Honor. 
(Whereupon, a luncheon recess was taken 
until 2:15 p.m.) 

AFTERNOON SESSION 

(The trial was continued. The Jury is not 
present.) 

MR. SHANLBY: Your Honor, may we approach 
the bench for a moment? 

THE COURT: Yes. 

MR. SHANL££: Mr. KestnbaumT 

f 

THE COURTU Yes. 

MR. SHANU^f : You recall that conversation 
we had before, Mr. Kestnbaum. I was prepared, 
yopr Honor, to Introduce into evidence certified 

copies of the court record in Queens Criminal 

* 

Court vlth regard to the arrest of Mr. Schwartsberg 

•f 

in 1971* 1970, solely for the purpose of showing 


* 
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that he didn't spend any time Incarcerated. 

He was released on ball the following morning, 
the 17th. 

THE COURT: What difference does that 

make? 

MR. SHANLEY: And also the case was dis¬ 
missed and notation being that Federal Indictment 
had been filed. 

THE COURT: What difference does that 

make? 

MR. SHANLEY: There may be some question 
In the Jurors' mind as to what happened, whether 
the defendant remained incarcerated as to — or 
whether he was ever — 

THE COURT: You want this introduced? 

MR. KESTNBAUM: No. 

THE COURT: All right, we won't have It. 
Mark it as an exhibit for Identification. I 
don't want to confuse the Jury any more. 

MR. SHANLEY: No, your Honor. All I 
would aak Is that counsel stipulate that he 
will not. In his summation, make any reference 
to whether or not there was a — the defendant 
had been tried In this matter and whether or not 
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he 3 pent any time In Jail. 

THE COURT: Obviously he can't. 

MR. KESTNBAUM: I can't. And, as 
Mr. Shanley well knows, I never brlnr anything 
Irrelevant Into my arguments. 

MR. SHANLEY: There nay be some question In 
the Jurors' mind, well, he was arrested, what 
happened? 

MR. KESTNBAUM: I will not Inject that 
matter at all Into the trial or summation. 

THE CLERK: That's Government's Exhibit 48 
for identification. 

(So marked.) 

THE COURT: Bring in the Jury, please. 

(The Jury entered the courtroom.) 

THE COURT: Do you have your witness ready? 

MR. SHANLEY: Yes, your Honor. 

THE COURT: Let's have him in here. 

MR. SHANLEY: Government calls as its 
next witness Mr. Morris Pitt. 

THE COURT: Where is he? 

MR. SHANLEY: He's coming, in from the 
witness room, your Honor. 


25 
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MORRiS PITT, called as a witness 

in behalf of the Government, being first duly 
sworn by the Clerk of the court, testified as 
follows: 

THE CLERK: Will you state your full name, 

please. 

THE WITNESS: My name is Morris Pitt. 

THE CLERK: Spell your last name. 

THE WITNESS: P-i-t-t. 

THE CLERK: Please have a seat. 

DIRECT EXAMINATION 
BY MR. SHANL£Y: 

Q Mr. Pitt, you are here pursuant to a 

subpoena served on you; is that oorrect? 

A Right. 

Q By whom are you employed? 

A Waldbaua's — Waldbaum's Supermarkets. 

Q And for how long? 

A Nineteen years. 

Sh 

Q Where are they located, your office? 

A 700 East Oate Boulevard South, Garden City, 

New York. 

Q Now, what is your title? 


A 


I'm vice president in charge of prepared foods 








1 
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Q An, there a geographic area in which 

you have Jurisdiction, so to speak? 

A Well, we trade in the metropolitan area and 

Westchester County. 

Q And in the Nassau County? 

A Right. 

Q And Queens? 

A Right. 

Q And could you tell the Court and Jury 

basically what your duties are? 

A I'm in charge of the deli and appetizing options 

for the company. 

Q What does that emcompass doing, what do 

you do? 

A I do all the purchasing and all merchandising 

and all the buying. 

Q And when you say the buying, do these 

supplies include bagels and blalys? 

A They do. 

Q Now, how many stores do you buy for, 

approximately? 

A Eighty some odd stores — eighty-three stores. 

Q And are you familiar with all ox* them? 


A 


I am 
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Q You've been to every store, as best you 

can recall? 

A Yes. 

Q Would you describe, with regard to your — 

these stores are supermarkets; i« that correct? 

A Yes. 

Q Waldbaum Supermarkets? 

A Yes. 

Q In particular, bagels and bialys, are 

they purchased on a daily basis? 

A They are. 

Q And how many times a week? 

A Six times a week. 

Q And are you familiar with the procedures 

used by your supermarkets with reference to the delivery 
of the bagels and bialys, what happens when they arrive? 
A Yes, I am. 

Q Will you tell us? 

A As a rule, the drop them in the morning before 

the store opens. And there's a bill left as to the 
amount of it, as to the amount left. And this bill le 
filed by the manager. 

Q And what, and writes it filed? 

A Well, at the end of the week, the manager gathers 
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all the bills, ships them to the main office. 


And is that your office? 


A Yes, sir. 

Q And then, do you reconcile In any way 

tnese bills, these — would they be called delivery 

receipts? 

They are receipts for merchandise received. 

Q And does there come a time when your 

office receives a bill from the various, from a particular 
supplier as to the deliveries made? 

A Yes, they do. 

0 And does your office reconcile his bill 

against your delivery receipts? 

A Yes, the bookkeeping department does that. 

Q And if there's any — if there is, the 

bookkeeping department cannot reconcile it, what happens? 

A They wouldn't pay the bill. 

Q Well » wou ld you be informed of this? 

A Yes, if there's a discrepancy, the bookkeeper 

would ask me if merchandise had been received or not. 

0 Now, if there 'a no discrepancy, in the 

normal course of business, would it be to pay the 
supplier? 

A If he's an authorized supplier, he's being paid 
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for it. 

Q And does your office keep records — excuse 

me, the records of the bills and your payment to the 
supplier? 

A They do. 

Q Now, they are kept in the normal course 

of business? 

A I would say so, yes. 

Q With regards to the payment by Waldbaum's 

to the suppliers of bagels and blalys, how often a month 
do they pay, does Waldbaum's pay? 

A They should be paid weekly. 

Q That's the normal prooedure, to pay 

weekly? 

A Yes, maybe every two weeks. They should be paid 

every week. 

Q Now, do you know Mr. Benjamin Schwartsberg? 

A Yes, I do. 

Q Would you point him out, please. 

A He's right there. 

MR. SHANLEY: Let the record indicate that 
the witness is pointing to the defendant. 

Q How long have you known him? 

A For as long as I'm working in Waldbaum's. 
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Q Do you know the names of his companies? 

A I be* your pardon? 

Q Do you know the names of his companies? 

A I know Bialys Incorporated and Star of David 

Bagel Company. 

Q Over the years, have you done business 

with Mr. Schwarttberg? 

A Yes, I did. 

Q Are you doing business now with him? 

A Yes, sir, I do. 

Q In what? 

A We buy bagels and bialys from him. 

Q Do you know of a company called 21-M 

Pood Corporation? 

A Not now. I knew of them. I knew of them. 

Q Directing your attention to the year 1970, 

did you know of them in that year? 

A Yes, I remember them. I remember the name and 

I remember the corporation. 

Q Did you recall any particular person who 

youdfealt with In that corporation? 

A Well, I would say a fellow by the name of Phil, 

Phil Reicher. 

Q Now, was there a business relationship 
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view of the opening and evidence elicited on 
cross by you. 

Go ahead. 

BY MR. SHANLEY: 

Q Now, Mr, Pitt, directing your attention 

again to 1970, in the spring of 1970, were you doing 
business with Mr. Schartsberg at that time? 

A Yes, I was. 

Q Old you ~ you were doing business with 

him In Queens? 

A I did. 

Q And do you recall any of the stores that 

you were doing business with him at that time in Queens? 

A I can't remember the numbers of the stores. We 

do business with mfcay bagel and bialy people in the 
various area. But I would say, $8, 55, 53, 91, 90. 

Q Forty-one? 

A Forty-one. 

Q Were these good looatlons? Well, were they 

good volume? 

A Not too muoh; fair, I don't know. 

Q I hand you Government's Exhibit 18 for 

identification, a brown bag, containing numerous 
documents attached to each other, and I'd ask you to look 
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through then.. Please keep them in order. 

(Handed to the witness.) 

Q Have you looked through them before? 

A Yes, I did. 

q You looked through them in my office; 

Ls that correct? 


1 did. 


And what are all those — what ir the 


date of the top document? 

A The top is dated January 2 3, 1970. 

q And is that a check? 

A Yes, that’s a check. 

Q And who is it made out to? 

A It's made out to Star of David Bagel Corporation. 

THE COURT: Are these for identification? 

MR. SHANLEY: They were for identification. 
I’d like to — 

THE COURT: Is there any objection? 

MR. KESTNBAUM: No. 

THE COURT: All right, mark them in 
evidence, the whole exhibit. 

THE CLERK: Government'a Exhibit l8 — 

MR. KESTNBAUM: I might say for the record, 
they have all been shown to me by Mr. Shanley. 
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MR. SHANLEY: Pardon? I didn't hear. 

MR. KESTNBAUM: I believe you showed those. 
There's no objection. 

THE COURT: All right, mark them. 

THE CLERK: Government's Exhibit 18 for 
Identification is marked in evidence. 

(So marked.) 

BY MR. SHANLEY: 

Q Now, Mr. Pitt, showing you the first one 

on this pile of, stack of documents here, that Is a check 
from Waldbaum's is that correct? 

A Yes. 

Q Dated 1/16/70? 

A Right. 

Q Who is it payable to? 

A Star of David Bagel Corporation. 

Q Now, I direct your attention to this 

attached document, which is the aocounts payable trans¬ 
mittal slip? 

A Yes. 

Q And it has on it a series of numbers; is 

that correct? 

A Yes. 

Q What are all these numbers on this page? 
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A 

Stores, various stores. 



Q 

The stores that are designated 

by store 

number 

; Is 

that correct? 


A 

Yes . 




Q 

Next to the store number 41, is 

there a 

written in 

figure? 


A 

Yes, 

$30.36. 



Q 

And that would be the — what would that 

reflect? 



A 

That 

would reflect a week's purchases 

of 

bagels 

and 

blalys for that store. 



Q 

Next to store number 45? 


A 

That 

would be $118.46. 



Q 

And next to store number 48? 


A 

That 

would be $40.4l. 



Q 

And next to store number 53? 


A 

It would be $48.95. 



Q 

And next to store number 91? 


A 

It would be $81.92. 



Q 

And those figures that you read 

, they 

reflect the 

sales by Star of David to Waldbaum's for the 

week ending 

— what week would that be? 


A 

That 

would be the week of January 3rd. 



Q 

1970? 
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A 1970. 

Q And then this check, the total, what is 

the total on this check that's sent to Mr. — 

A $924.17. 

Q That check Includes other accounts; is 

that correct? 

A Yes. 

MR. SHANLEY: May I have the Jury look 
at this? 

THE COURT: You may circulate the document. 
Are you going to go through each one of 

these? 

MR. SHANLEY: No, no, your Honor. 

BY M T '. SHANLEY: 

Q You have examined these, is this oorreot, 

Mr. ~ 

A Yes, I did. 

Q And each one of these checks were attached 

to a transmittal slip and reflect the purchase, delivery 
and sales of bagels and blalys to Waldbaum by Start of 
David; is that correct? 

A Yes. 

Q And you noticed the bottom page of 

documents is July 16, 1970; ^.s that correct? 
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A Yes. 

0 Check and it’s for the — what Deriod 

ending? 

A It would be 7/16, that's — ”7" is July. 

Q July 16? 

A July 16, 1970. 

Q That's the pay date? 

A Right. 

Q The accounting Cute is what date? 

A On July 1970. 

q And are stores number *<1, ^5, ^8, 53» and 

91, are they on there as having purchased bagels and 

bialys? 

A Yes. 

q For the period ending July ^th? 

A Yes. 

Q Now, did there come a time in the summer, 

the early summer of 1970, Mr. Pitt, in which you 
increased your — when I say "your," Waldbaum's, 
Waldbaum's purchasing from 21-M Food Corporation? 

A Yes, I did. 

g And do you recall how many stores you 

tunned over to them? 

A Five. 
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Q You turned over — how many stores did you 

turn over in Queens to them? 

A I can’t be sure of how many in Queens. In 

Westchester, I remember distinctly. In Queens we added 
often a few, I don't remember the numbers. 

Q With regard — 

A 48, 53, I remember, 41. I can't be sure of the 

numbers. I can't remember. 

Q I hand you Government's Exhibit No. 21 

for Identification and ask you to look at that and see 
if It refreshes your recoxleotion as to what stores you 
turned over to 21-44 Pood Corporation? 

A Tes. 

THE COURT: Yes, go ahead. Ask the question* 
Q Do you recall which stores you turned 

over to 21-44 Pooc Corporation, after looking at this? 

A This is the Star of David. 

Q Right. 

A I see 53 missing here, 48 missing here, 4l — I 

would say that's about it. 

Q That's four? 

A Pour. 

Q Is there any other that you can recall? 

If I suggested to you store number 45? 
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A Yes, tnat ml^ht — may very well be. 

Q Now, do you recall having a conversation 

with Phil in the early summer of 1970 about doing 


business with him, Phil of 21-44? 

Well, originally, when I came to Phill — 

MR. KESTNBAUM: Your Honor, I object to 
conversations with Phil and the witness. 

THE COURT: Well, I'll allow him to testify 
to what was said with respect to the amount of 
supplies, the stores to be supplied. Unless you 
want to — 

MR. SHANLEY: Perhaps, your Honor, I'll 
withdraw the question. I would like to refresh 
the witness's recollection as to the number of 
stores that he turned over to 21-44 Pood Corooration, 
I ask you to read that, which I have. Grand Jury 
testimony — 

MR. SHANLEY: Which I'll mark for identifi¬ 
cation — excuse me? 

MR. KESTNBAUM: May I have the page number? 

MR. SHANLEY: Page number 5« 

THE CLERK: Government's Exhibit 49 for 
identification. 



(So marked.) 
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Q I refer you to page 5 and ask you to read 

that. 

(Witness examines document.) 

THE COURT: Yes, proceed. 

Q Now, Mr. Pitt, is your recollection now 

refreshed as to how many stores you turned over to 21-** 
Pood Corporation? 

A Yes. 

Q How many were there In June of 1970? 

How many? Not the names, but Just how many? 

A Is this It? 

Q Well, I'm ashing you If your recollection 

Is refreshed? 

A It would be ten or more. 

Q During the early summer of 1970, In 

particular June, early July, did you have a conversation 
with Mr. Schwartsberg?— Mr. Benjamin Schwartsberg? 

A I may have had a conversation with him. 

3 Did you have a conversation with him about 

stores number 111, *5 — do you reoall having a conver¬ 

sation with him about stores nusfcer *1, *5. *8, 53, and 
91? 

A Yes. 

* • % 

Q Was this over the telephone? 
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A Yes, it was. 

Q Could you recount as best you can what 

he said and what you said? 

A Well, what I said was that, as long as he was 

going upstate — 

Q No, conversation with Mr. Benjamin 

Schwartzberg. 

A Well, I was telling Mr. Schwartzberg as long a3 

21-*4*1 was serving me upstate. It would only be that 
the people from 21-4*1, came to me and they asked for 
additional business in the City, since they were going 
upstate. And I had agreed with them and I told Mr. 
Schwartzberg of this here; that come next week or whatever 
the day might be, we will give him a few stores in the 
area. 

Q What did Mr. Schwartzberg say, if anything? 

A Nothing. He was disappointed. He thought he 

served me well and I shouldn't have done it. 

Q Is that all you can recall of that 

conversation? 

A (No response.) 

Q Now — 

MR. KESTNBAUM: Your Honor, I wonder whether 
the report has gotten the witness nodding yes, that 
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that *aa all he could recall. I think that ought 
to be In the record. 

THE COURT: Yea. 

All right* go ahead. 

BY MR. SHANLEY: 

Q I hand the witness Government's Exhibits 21, 

20 , 22 , and 19 for Identification and ask him If he 
recognizes these exhibits? 

A Yes, I do. 

Q These are files of Waldbaum — 

MR. SHANLEY: Counsel? 

MR. KESTNBAUM: Put them In. 

MR. SHANLEY: Offer them In evidence. 

THE COURT: Admit them. 

THE CI£RK: Government's Exhibits 19, 20, 

21 , and 22 for Identification marked in evidence. 
(So marked.) 

Q I show you Exhibit 19, In particular the 

Waldbaum transmittal slip, for the period ending 
July 11, 1970 . What Is the figure next to store number 
* 1 ? 

A $2.75. 

Q And 48? 

A 2.75 
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Q And 91? 

A $5.50. 

Q And 53? 

A $6.05. 

Q Now, I show you Government's Exhibit No. 20, 

and read the numbers on the transmittal slip. What is 
the accounting date, the accounting date? 

A That would be July 18th, 1970. 

Q What are the figures next to 41, with 

regard to those five stores? 

A None, nothing. 

Q $1, $5, 48, 53, and 91, does that indicate 

any deliveries by Star of David? 

A No, no. 

. Q And with Government's Exhibit No. 21, 

which is a transmittal slip for the following week, 
are any deliveries by Star of David to Waldbaum's on 
those five stores indicated? 

A No, sir. 

Q I show you Government's Exhibit No. 22, 

accounting date is what date on that? 

A August 1, 1970. 

Q Is there any figure next to number — 

store number 41? 
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A Yes, taere is 

Q How much is that? 

A $11. 

Q Would that be a full weed's figure? 

A I really can't tell you. 

Q How about next to $3? 

A None, no. 

Q Forty-five? 

A $30.91. 

Q Ninety-one? 

A Right, 91, $31.06. 

Q So this transmittal slip lndloates that 

Star of David was doing business again with Waldbaum's 

In late July; Is that correct? 

A Yes. 

NR. SHANLEY: May I show this to the Jury? 
THE COURT: You say. 

Is there anything else? 

NR. SHANLET: Yes, your Honor. I'd offer 
Government's Exhibit No. 23 into evidence. 

THE COURT: All right, mark It In evidence. 
CLERK: Government's Exhibit No. 23 for Identifi¬ 
cation, received In evidence.. 

(So marked.) 
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Q Have you, Mr. Pitt, previously examined 

all of these documents contained in Government's Exhibit 
No. 23? 

A Yes, I did. 

Q What did they reflect? 

A They reflect the same thing at the other batch. 

Q With regard to Star of David? 

A Right. 

Q The deliveries and sales and ultimate 

payment to Star of David of the sale of bagels and 
blalys; is that correct? 

A Yes. 

Q With regard to the transmittal slip 

dated, with accounting date, 8/15/70. 

A Right. 

q Could you read the figures next to 

store number 41. 

A $23.65. 

Q Poi*ty-five? 

A 67.36. 

Q Pi ft y-three? 

A Pi fty-three, 47.85. 

Q Pcr^y-elght? 

A 38.50. 
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Q ' And ninety-one? 

A Ninety-one, 53*06. 

Q Mr. Pitt — 

MR. SHANLEY: Counsel has graciously 
stipulated and allowed the Oovemment to offer 
Government's Exhibit 10 into evldenoe. 

THE CLERK: Government's Exhibit 10 for 
Identification Is marked In evidence. 

(So narked.) 

BY MR. SHANLEY: 

Q Mr. Pitt, do you recognise Government's 

Exhibit 10? 

A Yes, I do. 

Q Now, what Is this Government exhibit, what 

does It consist of? 

A This consists of a group of checks paid to the 
corporation, 21-M Pood Corporation. 

Q By whoa? 

A By Waldbaua's. 

Q And the date of the check at the bottom 

of it? 

A It would be August 4, 1970. 

Q And the date of the check on the top? 


A 


It would be April 7, 1970 
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THE COURT: Checks are beinp circulated 
to the Jury, Government's 10 in evidence. 

BY MR. SHANLEY: 

q Mr. Pitt, did there come a time in late July 

of 1970 that you had a conversation with Mr. Phil Reicher? 
% 

THE COURT: Just yes or no, not anything 

else. 

A Yes, I had a conversation with him. 

q You are not allowed to testify as to the 

conversation. 

Subsequent to that conversation, did you 
have a conversation with Mr. Schwarti.berg? 

A Yes, I did. 

q Do you recall whether it was in person 

or by telephone? 

A By telephone. 

q Do you know who called who? 

A Well, Reicher had called me, and I called 

Mr. Schwa' 'sberg. 

q Was there a conversation between you and 

Mr. Schwartsberg? 

A I Just told him to resume serving me. 

q And when you said resume serving you, 

..r. th.ro any .tor.. In particular that you told hli» 
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to resume serving you? 

A Well, the stores I had taken away from him. 

q Those are the stores in Queens? 

% 

A Right. 

q Do you know their numbers? 

A Yes, 41, 48, 53, 89, 90, 8l. 

q There's one other one, do you recall the 

number? 

A 90. 

q Was it in Queens? 

A Yes. 

Q 45? 

A Yes 

q Five stores in Queens; is that correct? 

A Right. 

q Have you been doing business with 

Mr. Schartsberg since that day? 

A Yes. 

MR. SHANLEY: Thank you. 

You may inquire, counsel. 
CROSS-EXAMINATION 
BY MR. KBSTNBAUM: 

q Mr. Pitt, you have known Mr. Ben 

Schwartsberg for how many years? 


i 
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A For as long 33 I worked for Waldbaum's. 

Q That is about twenty years? 

A Close to It. 

Q »»nd you have, done business with him for 

twenty years? 

A Yes — yes, I did. 

Q Have you always been treated fairly, 
decently, and honestly by Mr. Schwartzberg? 

A Yes, sir, I would say so. 

Q You've always got a fair deal in the 

twenty years you've been doing business? 

A Yes, I did. 

q And in the course of those twenty years, 

you never heard anything bad about him, did you? 

A Ho, I didn't. 

Q And you've been in the business of buying 

bagels and bialys for all of those twenty years; is that 
right? 

A Yes, I was. 

q Now, you have testified that there came a 

time when 21-M gave up those five stores? 

A Yes. 

q And you had a conversation with 

Mr. Philip Reicher at the time; is that right? 
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By the way, did you ever hear of a 


Mr. Philip Reicher referred to as"Phil the Raider"? 


(No response.) 


You haven't. 


Now, did Mr. Philip Reicher tell you why 


he was giving up these stores? 


MR. SHANLEY: Objection, your Honor. *nie 


Government was not allowed to inquire into this. 


MR. KESTN3AUM: I didn't object t r it. 


your Honor. 


THE COURT: 1*11 allow it, under these 


circumstances. Go ahead. That's a prior incon¬ 


sistent statement. 


MR. SHANI£Y: I would point out, your Honor, 


that I was attempting to ask the qrestion on direct 


examination as to the conversation with Mr. Reicher 


and I was not allowed to. 


MR. KESTNBAUM: I didn't object, your Honor. 


THE COURT: This is for a different purpose. 


Reicher was your witness. This is an attack on 


the credibility of Mr. Reicher, as I understsnd it. 


Proceed. 


MR. KESTNBAUM: Yes, your Honor. 


y 


/ 


/ 




ntt 


tjOVt 


cro 


HZ 


BY Ml;. KRUTNhAUM: y 

What did Mr. Heichor tell you? 

A Mr. Reichor told ine that he will no longer be able 

to serve these stores; his truck had been demolished or 
burnt down, I don't remember which he 3aid. 

Q Did he tell you anything else? 

A Yes, he — he told me that he has a premonition 

that it was done by Mr. Schwartzberg. 

Q Anything else. 

A I can't remember, sir — yes, I told him, I asked 

him, would he be back in business, and he told me he 
wouldn't, and I — 

Q So he gave up? 

THE COURT: Excuse me. Are you finished 
your answer, describing the telephone call in full? 
THE WITNESS: I would say that's about it. 
THE COURT: Now you may question. 

MR. KESTNBAUM: Yes. 

BY MR. KESTNBAUM: 

• V 

Q He gave up all of his stops with Waldbaum's, 

didn't he, in July of '70? 

A Right. 

Q Now, you testified before a Grand Jury, 

did you not, on September 9, 1970? Do you remember that7 


■ V 
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A I remember testifying in frort of a Grand Jury. 

I don't remember the date. 

Q Yes. After you had testified before the 

Grand Jury, you were interviewed by representatives of 
the United States Attorney's Office, were you not? 

A Yes, I was. 

Q You went over your testimony with them? 

A Yes, I did. 

0 And that was done quite scently, too? 

A Yes. 

Q* All right. 

Now, I asked you vrhe.ier you remembered 
telling the Grand Jury this on September 9th, 1970. 

MR. KESTNBAUM: And I'm reading from page 10 
of the Grand Jury minutes. 

Q Do you remember this question being put 

to you and you giving the following answer, under oath, 
sir? 

"Question: Did you havs a conversation with 
Mr. Reicher or anyone else at 21-4A Food Corporation 
concerning their termination of business?" 

And do you remember giving this answer? 
"Answer: No, he called me one day in ad¬ 
vance and he couldn't get in touch with me that day 


I 





I 
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and 1 found I had no service. He tried getting 
in touch with me. He said he would, if I recall 
correctly, he tried to reorganize. He had financial 
difficulties. He tried to reorganize this company, 
and he said that if it would work out he will 
serve me, and if it's not going to work out, he 
would not serve me." 

Do you recall that? 

A Yes, I do. 

Q And in September of 1970, well, that was 

about two months after the conversation, wasn't it? 

A Yes. 

Q Your memory was fresher? 

A Right. 

Q Was that a truthful answer you gave the 

Grand Jury? 

A I think it was. 

Q Yes. Did anyone tell you to change that 

answer in your interviews with the Government since 
September of 1970? 

MR. SHANUSY: Let the record indicate that 
the wltnes shock his head. 

THE COURT: Please answer. 

A No. 
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Q Yes? 

A I don't knew, they didn't. 

Q But now that ycur recollection Is refreshes, 

sir — 

A Yes. 

Q — you recall that Philip Relcher told you 

he was getting out because of financial difficulties; Is 
that right? 

A Yes. 

Q Now, you took five Queens stops away from 

Mr. Schwartzberg's company and you gave them to 21-tt 
somewhere around the end of June of 1970; Is that correct? 

A Yes. 

Q And you gave them other business of other 

bagel manufacturere, also, didn't you? 

A I did. 

Q When you took this business away from 

Mr. Schwartsberg, you say you had a talk with him; Is 
that right? 

A Yes, I sort of apologised to him. 

Q You apologised to him because he had treated. 

you fairly and squarely? 

A That's right• 

Q He wanted to know why you took the business 


' 
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aw ay i is that right? 

A Right, that 'a right. 

Q You felt you apologized because of the fair 

treatment you had gotten from him? 

A Right. 

Q Now, what was the gross annual business 

of the five stops that you took from Mr. Schwartzberg 
and gave to Phil Reicher? 

A I really can't give you an exact or honest answer 

on that, air. I don't remember. I can't tell you 
exactly. 

Q Now, coming again to your Grand Jury 

testimony, sir, when ycur memory was quite rresh in 
Septenber or 1970. 

MR. KESTNBAUM: Page 9, at the foot of 

page 8. 

Q Do you remember this? 

"Question: How about the five stores that 
you gave him that Schwartzberg previously served, 
what was the business 21 —Hk Corporation was doing 
with you? Weren't you taking five hundred dozen 
a week? 

"Answer: Approximately." 


Do you remember that? 
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A Yes. 

Q "Question: In each of the stores? 

"Answer: I would say somewheres around that 

amount. 

"Question: That Is approximately $250 a week 
In cash gross, approximately a thousand dollars a 
month? 

"Answer: I would say so." 

Do you remember that? 

A Yes, sir. 

Q That was the truth, wasn't It? 

A Yes. 

Q "Question: Would you agree that it would 

be $11,000 or $12,000 a year; would that be the 
correct gross business that you were doing or 
would have done with 21-$$ Pood Corporation? 

"Answer: In some of these stores we sell 
muoh less. With the evldenoe of retail bagel shops 
around, we probably sell less than In the outlying 
seotlons. I would say It would amount to that much 
money. 

"Question: Approximately, to $11,000 a year 

gross? 

"Answer: Yes." 

y 
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A Yes. 

Q And your answers were truthfuD to those 

questions; Is that right? 

A Yes. 

Q And If any one would have said or were to 

say now that that business amounted to $25,000 a year, 
that statement would not be accurate, would It? 

A That's right, it wouldn't be accurate. 

Q It wouldn't be truthful at all? 

A No. 

Q That would be more than twice the actual business, 
wouldn't It? 

A Yes. 

Q Do you know what Mr. Philip Relcher 

testified to regarding the gross annual business? 

A No, sir. 

THE COURT: All right. 

Q Now, you've spoken about, with relation 

to your records, business you did with Mr. Schwartsberg's 
companies. In the year of '70? You've given testimony; 

Is that right? 

A (No response.) 

Q Do you recall whether or not you would have 

a weekly special of bagels? 
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A les, very often. 

Q That would be about a week a month? 

A I would say so. 

Q That would bring in an unusual amount of 

business? 

A Yes, sir. 

Q Much more business than you normally do? 

A Yes. 

MR. KE3TNBAUM: That is all. 

THE COURT: Anything further? 

MR. SHANUEY: Just one question. 

REDIRECT EXAMINATION 
BY NR. SHANIZY: 

Q Mr. Pitt, the way to figure out exaetly 

how many dollars and oents volume for the stores we're 
talking about would be to add all these transmittal 
slips up? 

A Yes, sir. 

Q Then you would get an exaot amount? 

A Right. 

MR. SHANLBY: Thank you. 

THE COURT: Thank you, sir. 

Next witness. 

THE WITNESS: Can I leave now, sir? 

* « • > ■, . 
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THE COURT: Yes, sir, we don't need you. 
Thanks very much for your help. 

(The witness was excused.) 

MR. SHANLEY: Government calls as its 
next witness — 

THE COURT: Take the witness stand, sir, 

please. 

JOHN B. REGAN, called sb a witness 

In behalf of the Government, being first duly 
sworn, testified as follows: 

THE CLERK: State your full name, please. 

THE WITNESS: John B. Regan, R-e-g-a-n. 

THE CLERK: Please be seated. 

DIRECT EXAMINATION 
BY MR. SHANLEY: 

Q Mr. Regan, please try to keep your voice 

up so everybody could hear. 

What is your occupation? 

A Pire Marshal. 

Q Employed by whom? 

A New York City Pire Department. 

Q And where Is your area, where is your office 

I should say? 

A 110 Church Street, Manhattan. 
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Q What's the geographic area you cover? 

A Brooklyn and Queens. 

Q And how long have you been a fire marshal? 

A For nine years. 

Q And did you engage, did you take any 

training to enable you to take over this position? 

A Yes, sir. I have had training with the Plre 

Department, Police Department, and in our own Bureau of 
Plre Investigation. 

Q What did that training consist of? 

A To determine the cause and origin of fires and 

explosions and all ingredients of fire. 

Q Approximately how many fires have you 

investigated during your tenure? 

A Approximately twenty thousand. 

Q And are part of your duties to come to a 
conclusion as to whether or not, as to the origin of the 
fire? 

A That Is correct, sir. 

Q Now, directing your attention to July 17, 
1970, did there come a time when you went to 21-M Utopia 
Parkway in response to a fire alarm? 


A 


Yes, sir, I did. 

Q And what did you observe when you got there? 
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A A 1970 International Step-van was parked in 

front of a one-story taxpayer building, and a fire had 
originated. 

Q You saw the van there; is that correct? 

A Yes, sir. 

Q Did you investigate? 

A I did, sir. 

Q What did you find? What did you see? 

A That a fire had originated in the rear filler-neck 

valve, filler-neck tank of the gas tank. This is the 
rear, it's a set-in area where a, where the gas tank 
neck is enclosed. 

Q Now, was the fire extinguished when you 

arrived? 

A Yea, sir. 

Q And did you observe anything in the gas 

tank? 

A Yes, sir. 

i 

Q What was that? 

A Papers. 

Q Can you recall, were they newspapers or 

what? 

A No, it was (indistinguishable. I couldn't tell 

what type of paper it was. It was Just papers. 
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Q Where was the gas cap? 

A 1 didn't see the gas cap. It was not there. 

Q The tank was open? 

A The riap for the tank area, the recessed area, was 

opened. 

Q Now, did you come to a conclusion, or had 

there been a fire there? 

A Yes, sir. The fire had been In this, the paper, 

what was left of the paper, and extended to the interior 
of this recessed area and burnt, it caused scorching to 
the paint. 

Q Were you able to com to a conclusion as 

to the origin of this fire? 

A Well, the fire was of lnoendlary origin, in that 

an open flam had to be introduced to the area. There 
was nothing there that would have caused the fire in and 
of itself, that is, there were no electrical wires or 
anything there. 

Q Now, Marshal, were you able to observe how 

much gasoline was in the tank? 

A Yes, there was approximately half a tank, about 

ten gallons. 

Q Now, are you familiar with the explosive 

qualities of gasoline? 
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A Yes, sir. 

q Is there an equation as to the explosive 

quality of gasoline? 

A There is, sir. 

q What is that? 

A They equate one gallon of gasoline to approximately 

nine sticks of dynamite. That is in explosive potential. 

Q What is the destructive range of one gallon 

of gasoline or nine sticks of dynamite? 

A Well, structurally it will cause damage to sixty- 

five feet, and they claim it will break windows up to 

about three hundred feet. 

q How many sticks of dynamite would ten 

gallons of gas — 

THE COURT: I think we have had enough. 

■* 

\ MR. SHANLBY: Pardon? 

» THE COURT: We have had enough on 'he 

I 

> 

explosive possibility. 

MR. SHANIXY: May I ask, your Honor, what 
his opinion would be if the explosion had occurred, 

what would have happened? 

THE COURT: I think we have enough on it. 

MR. SHANIXY: Thank you, your Honor. 

Thank you. Marshal Regan. 


* 
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CROSS-EAAMINATION 
BY MR. KESTOBAUM: 

Q Marshal Regan, you observed paper in the 

gas tank, didn't you? 

A That's correct. 

Q Did you remove any of It? 

A No, sir, I did not. 

Q Would you say that the paper that you 

observed and found there was the cause of the fire? 

A No. The cause of the fire was not the paper 

Itself. Someone burned the paper. 

Q Yes, sir. Well, the paper was ignited, 
wasn't It? 

A Yes, sir. 

Q And that caused the fire. 

By the way, the police had been there before 
you, had they not? 

A That's correct• 

Q You knew that the polloe put out whatever 
fire there was? 

A That's correet, sir. 

Q There was no fire when you got there? 

A That's correct. 

Q You know that to put out the fire It was 
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necessary to remove the gas tank cap, if It was on; 
is that right? 

A No, sir. The paper was in the filler neck Itself. 

In other words, the cap could not fit over that, otherwise 
you would put the paper down into the tank. 

Q But in any event, you know that the police 

had put out a fire and that the cap was off; is that 
right? 

A That's correct. 

Q And the paper Itself showed signs that 

it had been Ignited? 

A That's right. 

Q How long would that paper bum after it is 

Ignited? 

A I don't know how much paper there was there to 

begin with. I couldn't guess. 

Q Well, you saw the remains of the paper, 

didn't you? 

A Right. 

Q Would that give you an idea of how much 

paper them had been? 

A I would only be guessing. I don't know. I just 

couldn't give yon a guess. 


25 
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Well, supposing you stuffed the whole neck 
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A No, because the paper had burned on the outside 

of the neck, not on the Inside of the neck. The fire 
had been extinguished by the time it arrived at the neck 
of the tank. 

Q You couldn't do more than fill it up with 

paper, could you. Marshal? 

A No, of course not. 

Q Assuming you would have filled it up end 

crammed the whole thing full of paper and Ignited it, 
how long could it burn? 

A Minutes. 

Q Two minutes? 

A Well, if it were twisted and placed in there, 

naturally a paper that's compressed tighter will take 
longer to burn, rather than Just an open sheet of paper. 

Q Is two minutes a fair estimate after 

it's ignited? 

A Again, I don't know the condition of the paper 

at the time of the fire. I Just — I can't hasard a 
guess. 

Q As best you can, knowing as an expert now. 



sir 


MR. SHANLEY: Your Honor, this is an assumpti 
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The witness ha3 testified he doesn't know how 
much paper was there. 

THE COURT: I'll permit this next question. 
Go ahead. 

Q As an expert, sir, let us assume that you 

were trying to get all the paper you possibly could into 
that neck and then ignite it in some fashion, put a 
flame to it, ignite it anyway you wished to, you say that 
would bum for a minute or two? 

A Yes, possibly longer. 

MR. KESTNBAUM: Thank you. That's all. 

MR. SHANU3Y: I didn't hear the last part. 
THE COURT: "Possibly longer." 

Go ahead. Do you have any questions? 

Thank you, sir. 

MR. SHANLEY: One question, your Honor, 

I'm sorry. 

REDIRECT EXAMINATION 
BY MR. SHANLEY: 

Q If there was another substance besides 

paper In there. Marshal, which had burned, could It bum 

longer. If there was a waxed material or something like 

** 

that, could the fire last for longer than — 

MR. KESTNBAUM: Your Honor, I object to 
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unat because there was nothing to show there was 
anything but paper. 

MR. SHANLEY: We are assuming a lot here, 
your Honor, on cross-examination, and I'm assuming 
a little bit more. 

THE COURT: Was there any evidence of anythin 
other than paper? 

THE WITOESS: Sir, I did not remove it from 
the tank. I don't know. 

THE COURT: You don't know whether It was 
Impregnated with anything? 

THE WITNESS: No, I don't know. 

(The witness was exoused.) 

TOE COURT: Ladles and gentlemen, we're 
going to take a recess for approximately a half 
hour or so because I want to choose a Jury in 
another ease, so if you want to go down and 
get a cup of ooffee, you may do so. 

(A recess was taken.) 

APTER RECESS 

(The trial was continued.) 

THE COURT: Bring in the Jury, please. 

MR. SHANLEY: Your Honor, I was wondering 
if this might be the appropriate time to explain 
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to the Jury some of these commerce documents? 

THE COURT: I think we should get the witness 
out of here so they don't have to stand around. 

(The jury entered the courtroom.) 

MR. SHANU3Y: Government calls as Its next 
witness Stephan Sterman. 

STEPHAN D. STERMAN, called 

as a witness In behalf of the Government, being 
first duly sworn, testified as follows: 

THE CLERK: State your full name, please. 

THE WITNESS: Stephan D. Sterman, 
S-t-e-r-m-a-n. 

TOE COURT: Proceed, please. 

MR. SHANLBY: Thank you, your Honor. 

THF COURT: What's the witness's name? 

THE CLERK: Stephan Sterman, S-t-e-r-m-a-n. 
THE COURT: Your first name? 

THE WITNESS: Stephan. 

DIRECT EXAMINATION 
BY MR. SHANLEY: 

Q Mr. Sterman, how old are you? 

A Twenty-three. 

Q Please try to keep your voice up so every¬ 

body can hear you. What's your occupation? 








Sterman - Govt. - direct 


391 


A Right now I'm a student. 

Q Do you recognise anybody sitting In this 

courtroom? 

A Tes, I do, sir. 

Q Will you point him out, please. 

A The gentleman. Nr. Ben Schwartsberg. 

TOE COURT: Can you hear back there? 

MR. SHANLET: You hare to keep your roloe up, 

please. 

TOE WITNESS: Okay. 

NR. SHANLET: Let the record show that the 
witness pointed to Nr. Sohwartsberg, sitting at 
the table, the rear table. 

Q Now, directing your attention to the sumamr 
of 1970, Nr. Sterman, the spring and suamsr, 1970, by 
whom were you employed? 

A By Phil Relcher, at 21-M Pood Corporation. 

Q Who was your boas or bosses? 

A Nr. Reloher. 

Q Nr. Who? 

A Nr. Reloher. 

Q Phil Reloher? 

A Right. 

Q What was your job? 
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A I delivered thebagels at night and drove the 

truck. 

Q What was your approximate working hours? 

A I would work say from midnight or ->ne in the 

morning until eight or nine In the morning. 

Q And did you have a route, a route? 

A I delivered to Queens and eastern Long Island. 

Q To where? 

A Queens and eastern Long Island. 

Q Did you deliver to any Waldbaum's stops? 

A Yes, I did. 

Q What kind of a vehicle did you use? 

A It was an International Harvester Step-ln-van. 

Q Was there any writing on the van? 

A It was, the truck was white and It had, I guess, 

"Bagel Stop," In big letters on the side and the telephone 
number of the place and a vehicle number, on the side. 

Q Where would you usually park that vehicle? 

A I would pick It up In front of the building. In 

front of the store. 

Q And was that in front of the Bagel Stop? 

A Right. 

Q Do you recall the first time that you saw 

Mr. Schwartxberg? 
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A Yea > I do. 

Q Could you approximate the date? 

A I think it was June 8th of that year. 

Q June 8th? 

A July 8th, excuse me. 

Q July 8th? 

A Yes. 

Q And what time was this? 

A This is about 1 o'clock In the morning, 1 a.m. 

Q And where did you see him? 

A By the truck In front of the store. 

Q How was he dressed, if you can recall? 

A He was In a white baker's uniform. 

Q Was he there when you arrived? 

A Yes, he was. 

Q And did you have a conversation with him? 

A Yes, we — he asked — 

Q Did you have a conversation? 

A Yes, I did. 

Q And recount as best you can recall what 

the conversation was and who said what? 

A It was sort of general conversation. He asked 

me if I worked at the Bagel Stop and if I was a student 
and what my hours were and Just general Introductory type 
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things. He a3ked my name. 

Q Was there any car parked In the vicinity 

of the truck? 

A Yes, there was, Mr. Schwartzberg's Cadillac. 

Q Was it a Cadillac? 

A I think It was a Cadillac. 

Q At the conclusion of the conversation, what, 

if anything, did he do? 

A I don't recall. 

Q Well, you went about your business; Is that 

correct? 

A Yes, sir. 

Q How long did this conversation last? 

A Five minutes, the most. 

Q Pardon? 

A Plve or ten minutes. 

Q 1 take it you went on your route? 

A ■ Delivered the route. 

Q When was the next time, if any, that you 

saw Mr. Schwartzberg? 

A Two nights later, on the 10th. 

Q What time was this? 

A That was about 1 o'clock or 1:30. 

Q How was he dressed? 
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A Agair Jn a baker's uniform, white clothes. 

Q And where did you see him? 

A Again by his car in front of the store. 

Q Was he there when you arrived? 

A Yes, sir. 

Q And was there a conversation at that time? 

A Yes. Mr. Schwartzberg asked me if I would like 

to come with him for breakfast at a nearby diner to speak 
about the business. 

Q Did you go? 

A Yes, I did. 

Q And did you go Into the diner? 

A Yes, I did. 

Q And did you sit down? 

A Yes. 

Q With him? 

A Yes, sir. 

Q And did you have a conversation at that 

time? 

A Yes, sir. 

Q Would you tell us what he said and what 

you said? 

A He said that he was a representative of the 

driver's union, that he was a driver. And that as they 
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were looking to unionize the Bagel Stop, and asked me 
to .loin the union, the driver's union, and discussed 
how much money, how much additional money I would make 
if I Joined the union and said that if I wished to, he 
would take me down to the Local in Long Island City to 
sl?n up. 

3 Did he identify himself as Mr. Schwartsberg? 

A I believe so. 

Q Did he show you any credentials? 

A No, no credentials. 

Q What conversation, if any, took place 

about accounts or stops that you made? 

A He — 

MR. KESTNBAUM: Your Honor, I object to 
counsel asking or suggesting anything or asking 
for anything but a conversation. 

THE COURT: I believe he can refresh under 
these circumstances. 

Continue. 

A He mentioned that they were Interested In unionising 

the Dagel Stop because the business was growing and 
they — they had picked up the Waldbaum's accounts and now 
the union wan Interested In unionizing. 



if anything, did you say to him? 
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A I told him that I couldn't, I couldn't make a 

decision at the moment. I'd have to think about It. 

Q Did you have occasion to observe the 

windows of the store that night? 

A Yes, I did. 

Q What? 

A There was — 

MR. KESTNBAUM: Just a moment. I object to 
that. If the Court pleases. 

THE COURT: Sustained. 

MR. SHANLEY: Well, as far as that, then, 
your Honor, I take It I cannot pursue what he 
observed and any conversation about that? 

THE COURT: Yes, you oould have conversation. 
If the defendant said anything. I'll hear the 
conversation and then I'll decide whether or not 
they should oome In. 

Oo ahead. 

Q Did you have a conversation about the 

windows In the store? 

A Yes, we dlsoussed a little bit the trouble. 

Q You have to keep your voice up, please. 

A We dlscissed the trouble the store was having, 

and Mr. Schwartzberg said the night before he was 

i- 
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waiting for me again and that he had seen someone come 
by and throw a rock through the window; and I live in 
the neighborhood, and I asked for a description of the 
person and he pave me the description of a young ir.-.n 
with a dungaree Jacket. 

Q Did he tell you he had called the police? 

A He did not. 

Q Now, do you recall anything else about 

that conversation with him that night? 

A Not that I recall. 

Q How long did the conversation last? 

A It was perhaps fifteen minutes, twenty minutes. 

Q Then what did you do after that, after 

the conversation was over, what did you do? 

A He drove me back to the store and I delivered 

the route again. 

Q And after you finished your route, what 

did you do? 

A After I finished the route, I went in to deliver 

the receipts to Phil, to Phil Reicher, and I discussed 
with him — 

Q You went to deliver the receipts? 

A Right, into the office to Phil. 


2S 


Q 


To who? 
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A Mr. Reicher. 

9 Who, if anybody, did you see in the office? 

A Well, at that moment, Jus; Mr. Reicher. 

Q Yes? 

A And I discussed with him that a union — 

MR. KESTNBAUM: I object to this. 

THE COURT: Sustained* 

Q Did there come a time that you saw somebody 

in the office? 

A Yea, I saw Mr. Reicher. After, after I, when I 

finished the route, immediately, as usual, I went to 
deliver the receipts. 

Q Do you recall seeing anybody else in 

Mr. Relcher's office? 

A Later in the day I saw Mr. Sohwartsberg in the 

office. 

Q And then after Mr. Sohwartsberg left, did 
you engage In conversation with Mr. Sohwartsberg and 
Mr. Reicher? 

A No, I Just saw them speaking and passed on to 

go hose. 

Q And subsequent to observing Mr. Sohwartsberg 

and Mr. Reloher, did you have a conversation with 
Mr. Reicher? 


t 
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A I told — 

THE COURT: Don't tell us. 

Go ahead. 

A I told Mr. Reicher — 

THE COURT: No. 

MR. KESTNBAUM: I object. 

MR. SHANLEY: Your Honor, I think this Is 
relevant as to Mr. Relcher's statement to Mr. 

Sterman. It shows — I think It's relevant to 
the case, your Honor. I'll make an offer of 
proof. 

THE COURT: Well, I think I know what is 

I 

going to be offered, but I don't think it's 
necessary. 

Go ahead. 

Q Mr. Sterman, as a result of that conver¬ 

sation, did you learn the name of the man who you had 
been talking to the previous few nights? 

A Yes, I did. 

Q What waB that name? 

A Benny Schwartzberg. 

Q Mr. Sterman, did you leave the office that 
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day, eventually? 

A Yes, I did 
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Q And what did you do? 

A I was starting to walk hone. 

Q What happened, if anything? 

A On my way hone, Mr. Schwartsberg stopped by with 

his car and aaked if I would either like to be driven 
home or to the union offices in Long Island City, and 
I said that I had decided not to Join the union and if 
he wished he oould drive me home. 

Q Do you recall whether he told you what 

union this was? 

A I had asked him what local union. Just .out of — 

and said it was 802. 

Is that the Teamsters? 

A Yes. 

Q Mr. Sterman, you testified that you drove 

the International step-van; is that correct? 

A Yes, sir. 

Q Did there come a time in 1970 that you 

went to 21-tt Utopia Parkway and observed the step-van 
in the condition other than it usually was? 

A Well, one evening I arrived to find the truok 

apparently disabled, the side burnt, and I was told that 
the truck couldn't go out and that it, I had to make 
the deliveries in Mr. Relcher's private oar. 
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Q So what did you do? 

A We loaded up the car as best as possible and 

made the deliveries, I returned a few times that 
night to pick up more. 

Q And how many trips did you make? 

A I think three. 

Q Well, you, in other words, you loaded the 

car? 

A Loaded the car, returned, and three times. Usually 

I would do it once. 

Q Did you — withdrawn. Subsequent to 

this occurrence this night you have Just testified to, 
did you have occasion to see Mr. Schwartsberg any 
other time that you can reosll? 

A No, sir. 

Q How close do you live to Main Street in 

Flushing, how close do you live to 67-21 Main Street? 

A I say fifteen minutes by bicycle. I usually 

go by there to go to Queens College, which I attend. 

Q Would you go by that address on your way 

to work? 

A Not on my way to work. The way to school. 

Q Did you ever observe anybody on the 


premises there? 
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A After, after this was all over, I guess in the fall 

of that year. I passed by and would see, once or twice, 
Mr. Schwartzberg in the store. 


You testified you are twenty-two; is that 


correct? 


Twenty-three. 


How old were you in the summer of 1970? 


Twenty. 


Q Where were you going to school at that time? 

I was going to day school from fall to the end 


of the spring. 


And you are at school now; is that correct? 


Yes, sir. 


Q Now, on the morning of July 10th, 

Mr. Sterman, after you returned from your route, when 
you testified you saw Mr. Schwartzberg in the offloe of 
21-44 — 


Yes. 


— do you reoall whether or not you had a 


conversation with him at that time? 

A In the office, no conversation. 


MR. SHANLEY: Thank you, Mr. Sterman. 

You may inquire, counsel. 

MR. KESTNBAUM: Your Honor, may I have thia 
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card narked for identification? 

THE COURT: Yes. 

THE CLEHK: Defendant's Exhibit D for 
identification. 

(So marked.) 

CROSS-EXAMINATION 
BY MR. KESTNBAUM: 

Q Mr. Sterman, I 3how you Defendant's 

Exhibit D for identification and ask you if you recognize 
this card? 

(Handed to the witness.) 

A No, sir. 

Q What is that card? 

A It'a a membership to the International Brotherhood 

of Teamsters card. 

Q By who? 

A Mr. Schwartzberg. 

q That's in Local 802, the one you are 

talking about? 

A Yes, it is. 

q You saw the card when Mr. Schwartzberg 

spoke to you about Joining the union; isn't that right? 


25 


A 


No, I did not. 

Q He told you he was a member of Local 802? 
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A At that conversation, no, he did not. 

Q The Local 802 came up in one of the conver¬ 

sations, didn't it? 

A Yes, sir. Yes, sir. 

Q And a follow-up conversation to the first 

one? 

A Yes, sir. 

Q Is that right? And he told you that he 

had been a member for some years; is that right? 

A No, he did not. 

Q You don't recall? 

A He did not. 

Q He told you he was a member? 

A He did not. He told me that the union, that 

he wished for me to Join was Looal 802. I don't 
recall him telling me he was a member of that union. 

Q Now, there was a discussion about a 

broken window at 21-44 Utopia Parkway? 

A Yes, sir. 

Q And he gave you a description of a young 

man who broke the window, didn't he? 

A Yes, sir. 

Q Did you give the police any information 


about that? 
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A No, but — l did not give It to the police, 

but I asked around, I have lots of friends in the 
neighborhood, and I asked around to see who it might 


Did you inform Mr. Philip Reicher about 


that? 


Yes. I did. 


Do you know whether he told the police? 


I 'm not sure. 


Do you know whether the defendant told 


the police? 


I do not. 


Q You don't know; is that right? 

A Yes, sir. 

Q In your conversations with him, you 

didn't refer to notifying the police or not notifying 
the police; is that right? 

A That's correct. 

Q But he never mentioned to you that the 

local he was interested in was Local 802, did he? 

A Yes, he did. 

Q He did mention it? 

A The local he mentioned that he wished I Joined was 

Local 802 . 
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Q That vas in the later follow-up? 

A I requested of him which union. 

Q And he told you? 

A Yes, sir. 

Q Didn’t he also tell you then that he was 

a member of that local? 

A No, sir. 

Q Now, when you saw Mr. Schwartsberg In 

the office of 21-44 Pood Corporation, Mr. Reloher was 
there, too? 

A Yes, sir. 

Q Ant they were having S'conversation? 

A Yes, sir. 

Q And do you recall that a check vas 

given to Mr. Schwartsberg? 

A I Just saw him standing there speaking and I 

left to go home. 

Q You didn’t know what the conversation 

was about? 

A I haven't the slightest Idea. 

Q Did you hear Mr. Reloher order that a 

check be drawn to the order of Mr. Schwartcberg? 

A No, sir. 

Q You say that on a subsequent ocoaslon you 
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passed the Queens tilaly and you saw Mr. Schwartzberg 
there? 

A Yes, sir. 

Q Well, that was his place of business, 

wasn't it? 

A Yes, sir. 

Q Isn't that where he belonged? 

A Ye,, sir. 

MR. KESTNBAUM: That’s all. 

THE COURT: Thank you. 

(The witness was excused.) 

THE COURT: Next witness. 

MR. SHANLEY: Government calls Richard Plsher 
RICHARD PIS HER, called as a 

witness In behalf of the Government, having first 
been duly sworn, testified as follows: 

TOE CLERK: State your full name, please. 

THE WITNESS: Richard Plsher, P-i-s-h-e-r. 
DIRECT EXAMINATION 
BY MR. SHANLEY: 

0 Mr. Plsher, how old are you? 

A Twenty-two. 

Q Are you married? 

A No, I am not. 
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Q G to college? 

A I graduated. 

Q From where did you graduate? 

A Hofatra University. 

Q Pardon? 

A Hofatra University. 

Q When did you graduate? 

A June of this year. 

Q Did you get any financial assistance to 

go through college? 

A I was on a scholarship and I also worked. 

Q How did you obtain -- what did you work at? 
A I* most of the time — in fact, I think the only 
Jobs I had during school were making bagels and working 
In bagel bakeries. 

Q How long have you worked In the bagel 


Industry? 

A The first year I worked in the bagel Industry 
was 1966. 


Q How old were you then? 

A That would make me fifteen. 

Q Are you a bagel baker? 

A Maker, baker. 

Q Now, during the year 1970, do you recall 
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where you were employed? 

A I was employed at two places during 1970, I think: 
The Bagel Stop and 21-44 Food Corporation. 

Q And in particular, in the spring, in 
June of 1970, where were you employed? 

A The 21-44 Food Corporation. 

Q And whrt was your duty? 

A I was — I oversaw the production of all the 
bagels. I was to make sure that all the bagels that 
were to be made that day, to make 3ure that all the 
Ingredients were there, and if they were needed, to 
be ordered, to tell the boss to order them. 

Q Who was your boss? 

A Directly and probably Phil Reicher. 

Q What were your hours? 

A Six in the morning until I finished work, which 

would be late afternoon, probably. 

Q You had a title — did you have a title? 

A Production supervisor. 

Q And did there come a time «hen you delivered? 

A Yes. 

Q How long would you — were you a delivery man? 
A To the best of ny recollection, I think it was 
about a week. Mr. Steinberg, who was delivering the 
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bagels, was on vacation. 

Q Can you approximate the time. In the month, 
whatever month It was? 

A I think It was the month of July. 

Q And what, do you recall any stores that 
you delivered to? 

A I delivered to Dan's, Waldbaum's, a couple of 
local retail stores. 

Q Now, directing your attention to the summer 
of 1970 when you were working at 21-44, did you have 
occasion to have a conversation with Mr. Philip Reicher? 
A I had many conversations. 

Q In particular — withdrawn. Directing your 
attention to on or about July 10th, did you have a 
conversation with him? 

A Yes. 

Q Who was present? 

A ^.Well, in which conversation are you referring to? 

Q Well, — 

A I — July 10th, I think, was the date that 

Mr. Reicher and I arrived at the bakery and the windows 

were broken that morning. 

MR. KESTNBAUM: Your Honor, I object. 

Q You observed the windows having been broken; 
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Is that correct? 

A That's true. 

MR. KESTNBAUM: Your Honor, I object to that. 
THE COURT: Well, we have It In now. I don't 
see that there's anything wrong with fixing a date. 
Q How, with regard to the broken windows, did 
you have any discussion with anybody about them? 

A Yes. 

THE COURT: No, don't tell us. Unless it 

was with the defendant, I'm not Interested. 

Proceed. 

Q Mr. Pisher, have you talked to people In 
t he industry about the reputation of the defendant? 

A Yes, I have. 

Q How many people? 

A Perhaps ten, flftee , maybe. 

Q And what did they tell you of his reputation? 

MR. KESTNBAUM: Just a moment. Your Honor, 

I object to this witness giving testimony. 

THE COURT: Only If this witness transmitted 
Information to the people In charge of 21-!Ui 
and only that. 

MR. 5HANLKY: Well, the witness has testified 
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that he has had conversations with people, with 
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people in 21-44. He worked for 21-44. 

THE COURT: If he told them about his knowledge 
of reputation. I’ll take it; otherwise, I won't. 

Q Did you tell anybody at 21-44 about your 
knowledge of Mr. Schwartzberg's reputation? 

A Yes, we discussed it. 

Q Who did you tell? 

A Darryl Steinberg, Phil Reicher, Eugene Steinberg. 

We all discussed it. 

Q What did you tell them, what did you tell his 
reputation was? 

A Well, the discussion centered around his violent 
reputation. 

MR. KESTNBAUM: I object to what it centered 
around. 

THE COURT: What did you say? 

i 

THE WITNESS: I said it centered around — 

THE COURT: What did you tell them about 
your knowledge of defendant's reputation, if any? 

THE WITNESS: Well, his nicknames and my 
fear of his — 

THE COURT: Tell us what you told them? 

THE WITNESS: I told them that he had nleknamea 
such as "Benny the Bomber," and ’"Hie Torch." 
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A Yes, I *m sure. 

Q What did he tell you? 

A He had said that, I think, that was the day he 
had the conversation with Mr. Schwartzberg, and 
Mr. Schwartzberg had told Mr. Reicher that this was the 
last gasp — 

MR. KESTOBAUM: Objection, your Honor. 

THE COURT: Sustained. 

Next question. 

Q Were you upset? 

A Yea. 

Q Did you observe Mr. Reicher? 

A Yea. We were all upset, soared. 

THE COURT: That's all. 

Q Did there come a time after this when you — 
well, withdrawn. 

When you bake bagels, you light the oven 
in the morning? 

A Yes. 

Q And did there come a time when you did not 
light the oven? 

A Yes. 

Q Will you tell us what you did on that 


occasion? 
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MR. KESTNBAUM: Your Honor. I object to ht. 


state of mind. 


THE COURT: Sustained. 

MR. SHAN LEY: Your Honor, employ... „d 


officers — 


™ COURT: Only If h . mentioned wh . t hl , 

•tet. of mind ... to th . emp loy.r. I d0 „. t car. » ha) 
his state of mind was. 


Yes. 


Did you tell anybody how you felt? 


Who did you tell? 


a X di.cua.ed It With »o.t of th. employ... „ d 
I Mr * Richer and Mr. Steinberg. 

9 How long After thl. inoid.nt - with<!r«wn. 
Did you continue to work at 21-44? 

A Around th. wth. I told Mr. R.ioh.r th.t 1 „. 
solng to t«k. . vacation; th.t I w.. m t h. .tat. of 
"ind Wh * r * 1 "“"’A «oing to work th.r., I .. td . - x . m 
going to tak. . vacation for two w..k.," «d I did la.v., 
9 And did you. did you ooma b.ck later? 

A Y... Two weak, later, and I think that wa. th. 
day before they closed officially. 

9 Did you h.v. any conv.r..tlon. wh.n you 
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rt turned with Mr. Heicher or Mr. Steinberg about closing? 

A Yes. 

Q What did they tell you? 

A They told me that — 

MR. KESTNBAUM: Your Honor, I object to a 
conversation. 

THE COURT: Yes, sustained. 

Q Did you observe their demeanor? 

A Yes. 

Q What was their demeanor? 

A Frazzled. 

Q Pardon? 

A They were frazzled. 

Q Did you ever meet Mr. Schwartzberg, Mr. Reicher? 

A Mr. Fisher. 

<3 Excuse me, Mr. Fisher. 

A Not to my recollection. 

Q But you heard about him? 

A Yes • 

MR. SHANLEY: Thank you, Mr. Fisher. No 

further questions. 

CROSS-EXAMINATION 
BY MR. KESTNBAUM: 
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Q 


Mr. Fisher, you know that there was a lot of 
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vandalism in L.ie area of Utopia Parkway in 1970, 
wasn't there? 

A What do you mean, in the — 

Q Well, there are broken windows all over the 
place, weren't there? 

A In the bakery there was, yea. 

Q How about other stores? 

A I don't really know. 

Q You don't reoall? 

A No. 

Q Well, you passed by then, didn't you? 

A As far as I remember, I only remember the broken 
windows In the bakery. 

Q You only remember those? 

A Yes, I do. Those were Important to me. 

Q You don't reoall other windows,do you? 

A No. 

Q You know there was a lot of vandalism in 
the whole neighborhood, wasn't that oommon knowledge? 

A No. 

Q 9y the way, when did you finally quit 
working for 21-44 Pood Corporation? 

A Well, they — when they closed, that was the end 

of my employment. 


( 
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Q Did you go to Alaska? 

A No. 

Q Ever go up north or. a trip? 

A Not to Alaska, no. 

Q Where did you go to? 

A When I went on vacation? 

Q Yes. 

A To Miami. 

Q Miami? 

A Yes. 

Q Did you go alone? 

A Yes. 

Q Did you have a female companion? 

A No. 

Q Now, there was a partner of 21-M by the 
name of Levy, wasn't there? 

A Yes. 

Q Did you tell Mr. Levy about Mr. Schwartzberg's 
reputation? 

A I don't recollect precisely, but I probably did 

have a conversation with him. 

Q You don't — You have no independent recol¬ 

lection of whether you told him or not, do you? 

A Well, Mr. Levy -- 




Fisher - Govt. - cross 421 

Q I asked you whether you have any Independent 
recollection? 

MR. SHANLEY: May the witness perhaps explain? 
THE COURT: You'll give him an opportunity, 

I'm certain. In the meantime, let him Just answer 
the question. 

A No, no exact recollection, no. 

Q But you do have an exact recollection with 
Mr. Relcher? 

A Right. 

Q From 1970 to now, you have seen Mr. Relcher 
from time to time? 

A Yes. 

Q Have you not? 

A Right. 

Q You're pretty good friends? 

A Right. 

Q You've gone over the store with him, 
haven't you? 

A What do you mean? 

MR. SHANLEY: Your Honor, I would object to 
the terminology of counsel on that question. 

THE COURT: Sustained. 

Q Well, you've talked about this case with him 


I 
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from time to time, haven't you? 

A Yes. 

MR. KESTNBAUM: That's all. 

THE COURT: Thank you very much, sir — 
unless you have some redirect, do you? 

MR. SHANLEY: I have no redirect. 

THE COURT: Thank you, sir. 

(The witness was excused.) 

THE COURT: Next witness. 

MR. SHANLEY: Your Honor, my next witness is 
going to take quite a while. 

THE COURT: That's all the more reason not to 
waste the next six minutes. Bring him in. 

MR. SHANLEY: Government calls Mr. Darryl 
Steinberg. 

MR. KESTNBAUM: Your Honor, may we have a 
short side-bar? 

THE COURT: While we are waiting for the 
witness, yes. We can't have the witness waiting. 

(The foregoing side-bar conference out of 
the hearinj of the Jury ensued:) 

MR. KESTNBAUM: Your Honor, I think I'm 
entitled to the 3*500 material before a witness 
takes the witness stand. 
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THE COURT: You are not, but I wish the 
Government would do that. 

MR. SHANLEY: Your Honor, in this particular 
case it was an oversight. 

THE COURT: All right, he's only be on a 
few minutes and you can get it at the end of the 
day, 

(Whereupon, the side-bar conference out of 
the hearing of the Jury then concluded.) 

THE COURT: Swear the witness, please. 
DARRYL STEINBERG, called as a 

witness in behalf of the Government, being first 
duly sworn, testified as follows: 

THE CLERa: State your full name. 

THE WITNESS: Darryl Steinberg, S-t-e-l-n-b-e- 
D-a-r-r-y-1. 

DIRECT EXAMINATION 
BY MR. SHANLEY: 

Q Mr. Steinberg, please try to keep your 

t 

voice up so everybody can hear. Be responsive to the 
questions as best you can. 

Now, how old are you? 

A Twenty-three years old. 

Q Are you single? 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Steinberg - Qovt. - direct 

A Yes. 

Q What Is your occupation? 

A I'm a bagel baker. 

Q And how long have yor been a bagel baker? 

A About seven and a half years. 

Q Did you go to school? 

A Yes, I was — 

Q Where did you go? 

A I went ~ you mean college? 

Q Yes. 

A Student at Sullivan County Community College and 
Queens Boro Community College. 

Q For how long? 

A Year and a half. 

Q Were you in the Army? 

A Yes. I'm currently a member of the 136 Field 
Service Company Army Reserve, active Army Reserve. 

Q Do you belong to a union? 

A Yes, Local 50, Bakery 4 Confectionary Workers 

of America. 

Q What type of worker belongs to that union? 

A Well, covers bread bakers, bagel bakers, cake 
bakers. 

Q Now, as best you can recall, will you trace 
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your employment nistory for us? 

A In the bagel-blaly business? 

Q Yes. 

A I started working for Queens Blaly; and I worked 
for Bagel Stop, Inc. 

Q Any other companies after Bagel Stop? 

A Yes. I'm trying to recall. 

Q Did you work for Mr. Schwartzberg at all? 

A Yes, I worked for him at Queens Blaly and Star of 
David Bagels. 

Q And then did you work for 21-44 Pood 
Corporation? 

A Yes, I did. 

Q So most of your employment has been in the 
bagel and blaly industry; is that correct? 

A Yes. 

Q Now, directing your attention to the year 
1970, by whom were you employed? 

A 21-44 Pood Corporation. 

Q How long were you employed by them? 

A Prom January 6, 1970 to July 29, 1970. 

Q What were your duties? 

A I was the night . ana *r of 21-44 Pood Corporation. 
Q And who ran *he business? 
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A Philip helper, Eugene Steir.cerg, and myself. 

Q Now, you say you were the night manager. 
What did you so, what were some of your duties? 

A My Job was to make sure that the routes were 
oaKed, packed, and ready for delivery that night or 
the following morning; making sure that the retail end 
of the store was run properly at night, and ordering 
certain products that we needed to produce the bagels. 

Q Now, did you have a route yourself 
which you went on? 

A Yes, I delivered a route after I got done baking 
and packing it on the route at night. I had a route 
that I delivered in my own private car, a 1968 Chevy 
convertible. 

\ 

Q What time would you normally start work? 

A Between 12 and 2 in the afternoon. 

Q What time would you finish? 

A Between 11 and 1 at night. 

<3 When would you make your deliveries? 

A After I was done at work, after I had locked and 
closed the store for the night. 

Q What time would you eventually get home? 

A Between land 2:30. 

Q How many days a week would you do this? 
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A Seven days a week. 

Q Now, you said you started work in early 
1970 for 21-****; is that correct? 

A Yea. 

Q Do you know Mr. Hy Lapinsky? 

A Yes, I do, 

Q Did you have a conversation with him 
shortly before you started work for 21-****? 

A Yes. 

Q Where did this conversation take plaoe? 

A In front of Star of David Bagels. 

Q What did he tell you? 

A We were Just having general conversation. 

'Mr. Lapinsky knew my father was going into business 
and he knew I was going to work for him. And he told me 

1 

not to take any aooounts away from Benny Schwartsberg, 

! I 

i he didn't want to see me get hurt or my father get hurt. 
I q What did you say to him? 

i 

A I was kind of. stunned. I said "Okay." 

Q Do you know of Mr. Schwartsberg's 
reputation? 

A Yes, I do. 

Q Did you talk to people in the industry 


about it? 
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A Yes. 
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Q What is his reputation? 

A He's known as a violent man and has a reputation 
for blowing up bagel bakeries. 

3 Have any nicknames? 

A "Torch,” "Benny the Bomber,” "The Mad Bomber." 

THE COURT: Now, I want to emphasize again, 
ladies and gentlemen, because it's very important, 
that this is allowed in for the limited purpose 
of showing the state of mind of those people 
who were running the company here, not as evidence 
that the defendant committed any crime at this 
time or any other time. Just for that limited 
purpose. 

Proceed. 


MR. SHANLEY: Yes, thank you, your Honor. 

THE COURT: Any time you would like to break 
it's a little after 5, you can do so whenever it's 
appropriate. 

MR. SHANLEY: I think this is a good time. 
THE COURT: Any objection? 

MR. KESTNBAUM: No objection. 

THE COURT: All right. Ladies and gentlemen 
I have some cases on tomorrow. I hope I can reach 
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you Dy 10: Vj . So would you come In through the 
back way and be here at 10:15, please. I'll 
try to reach you Just as soon as I can. Thanks 
very much. Good night. Don't discuss the case. 
Keep an open mind. 

(The Jury left the courtroom.) 

THE COURT: Case adjourned to September 20, 
1973, at 10:15 a.m. 

Have you gentlemen had an opportunity to 
look at Court's Exhibit 2 and Court's Exhibit 2A7 

MR. KESTNBAUM: The Court's charge? Yes, 
your Honor. 

THE COURT: Do you have any objections? 

MR. KESTNBAUM: I have no objection. 

THE COURT: Mr. Shanley? 

MR. SHANLEY: I have looked at it. I would 
like to look at it again. I looked at it once. 
Usually, your Honor, I find your charges most fair. 

THE COURT: Don't say anything that can be 
held against you in the Court of Appeals. 

MR. SHANLEY: I would like to take a look 
at them. 

THE COURT: Thank you very muc^ gentlemen. 


25 


I'll see you in the morning. 
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2 norning but we era involved in other matters. 

3 I knowyou understand that. 
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I may hold you a little late through 
the lunch hour because I have another case going 
at the same time with another jury. 1 hope if 
you get hungry and want to take a lunch break 
you will let me know. 

Proceed. 

DIRECT EXAMINATION 
BY MR. SHANLEY (CONT'D.)i 

q Mr. Steinberg, we will try to pick up 

the continuity of yesterday regarding your testimony. 

Do you know the defendant Benffsiin 

schwartzberg? 

A Yes, I do. 

q How long have you known him? 

A About seven or eight and a half years. 

0 What business is he in? 

A Bagel and bialy business. 

0 Whet is the company? 

A Star of David Bagel and Oueens Bialy. 

q You worked for 2144 Food Corporation? 

A Yes. 


t 


4 
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U Did there come a time when Mr. Schwartz* 

berg did business with that company? 

A , approximately February or March '71. He 

serviced us with bialys. 


There came a tine when he ceased to do 


business? 


Yes. 


When? 


Approximately June 30th, the end of June. 

Q where is the Star of David Corporation 


located? 


67-11 Main Street. 


0 Would you please come over to the map 

an< * identify itj put a circle around it? 

(witness complies.) 


(Continuing) Now, Mr. Steinberg, where 


do you live? 


A I live at 1244-40 Melbourne Avenue, right here 

(indicating). 

Q How far away from Mr. Schwartzberg's 

place of business - - 

* It is right around the corner. 

0 Do you live there with your parents? 
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A 


Yes, I do. 






Q How long have you lived there? 

Approximately fifteen or twenty years. 
q Have you ever been to Great Neck? 

Yea, I have. 

q Where is Great Neck? 

On the map? 

Q Yea. 



A Right here, this area (indicating). 

■0 Have you driven to Great Neck? 

A Yes. 

0 On how many occaaiona? 

A Ten, twelve times. 

0 Would you trace on the map your route 

to Great Neok from your houee? 

A You make a right turn off Melbourne on to Main 

Street, continue up to the Long laland Expressway, make a 
right on to Horace Harding - - 

THE COURTi If this is for the 
benefit of the jury it doesn't help much. 

You'd better move closer. 



(Exhibit moved.) 

The circle here, the "X" is where you 
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Yes, and you go down Melbourne to Main, make a 
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2 right, continue on Main Street until I came to Horace 

3 herding Expressway, the aervice road. Long Island Expressway, 

4 make a right on the Expressway and continue on the 

5 Expreaaway until I came to Little Neck Parkway,which ia 

i; 

6 right here (indicating), get off and cut acroaa toward 

7 Northern Boulevard or out to Lakeville Road on the Express- 

8 way and then cut across down Lakeville Road. 

9 0 Would you just indicate on the map 

10 approximately where 2144 Food Corporation was located? 

u i A It is right here (indicating). 

{ 

MR. SHANLEYi Let the record show 
he points to a mark "X" 2144 Utopia Parkway. 

Q Thank you, Mr. Witness. 

Would you please resume your seat? 

(Witness complies.) 

Q (Continuing) Now, Mr. Steinberg, directing 

your attention to the spring of 1970, how was business 
going? 

A The business was growing. 

Q And what do you mean by "growing"? 

A We were picking up more wholesale accounts. The 

retail was getting better also. 

G Did there come a time when you started 
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dealing with Waldbaum's? 
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Yes. 


Q Do you recall the approximate time? 

A Approximately February or March of 1970 we 

received three stores in the Bronx and Westchester t 
Waldbaum's Stores No. 44, 78 and 47; Bronx and Westchester 
Counties. 

0 Now, did there come a time later, after 

that, when you obtained more Waldbaum accounts? 

A Yes. In late June of 1970 we received ten more 

Waldbaum stores; five in Queens County, the other five 
were serviced in Nassau. 

Q Now, Mr. Steinberg, did there come a 

time in early summer or in 1970 when you had' a conversation 
with Steve Sapperstein? 

A Yes. 

Q Was it over the telephone or in person? 

A Over the telephone. I was in 2144 Food Corporation 

and Steve was at his bakery, S & S Bagels. 

Q Who called who? 

A I don't remember. 

Q Was there a conversation? 

A Yes. 

THE COURTt Try to fix the time 
more precisely. 
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Q Can you fix the time? 

Late June, about June 30 or maybe the beginning 


of July. 


who said what? 


Describe the conversation as best you can 


MR. KESTNEBAUM: Objection, if 


your Honor please. 


THE COURT: I don't understand 


the purpose. 


MR. SHANLEY: This goes to this 


witness' state of mind. 


THE COURT: All right, ror that 
limited purpose and in accordance with* my 

at 

prior instructions I will hear it. 


Go ahead. 


A Steve - - I was talking to Steve and Steve knew 

we received a new Waldbaum account because he was to 
serve us with bialys for these new accounts and he knew 
five of the acoounts were Ben Schwartsberg's accounts and 
Steve gave me words of advice to put locks on the engines 
of all our vehioles, bicycle chains, because he was in 
business- - 


THE COURT: No. 
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Q 


What else did he tell you to do? 
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THE COuitT: I don't want particular 
experiences. 

q What else did he say for you to do, if 
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you recall? 

A Put locks and gas caps on the trucks and cars. 

q How about the equipment inside? 

MR. KESTNEBAUMi I object to counsel 
leading the witness. 

THE COURTi Yes. 

q Do you recall anything else he told you? 

A He told us to check the equipment every morning 

for possible sabotage end told me to try to deliver at 
night as little as possible. 

q Anything else? 

He told me to check them out - - 

MR. KESTNEBAUM: Objection to 
wuunsel leading the witness. 

Q Do you recall anything else he said? 

No. 

q What was your state of mind efter this 

jconversation? 

)A I wes nervous, apprehensive. 

I 

\ 0 You knew his reputation? 

|a Yes, Z did. 
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Q That you have already testified to? 

| A Yes. 

Q Who in the company did you talk to 

about this? 

!l 

A I spoke to Phil Reischler and my father and I 

I 

told Phil as soon as he came back with the new accounts he 
received, to give back the five stores - - 

MR. KZSTNEBAUM: Objection to what 
he told Philip about the accounts. 

THE COURT: No, I think this reflects 
on the state of mind of these people at this 
point and 1 will allow it for this limited 
purpose. 

A (Continuing) I told Phily when he came back from 

the meeting and received the new accounts - - he went to 
Waldbaum's office in Nassau County and he told me the 
stores he received and Z said "Let's not keep the five 
accounts that belong to Bennie. I don't want them. I 
don't need them. It's trouble. It's playing with fire.” 

0 Did you tell anybody else this? 

A Yes, my father. 

0 What did your father say? 

A My father agreed that we should give up those five 

stores. 


/ 
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Q Do you recall anything alae in this 

conversation? 

A No. 

Q Do you know a man by tha name of Tad 

Schwartsbarg? 

A Yes. 

Q Who is ha? 

A Ban Schwartsbarg's son; an offioar in Star of 

David and Quaans Bialys. 

0 Did you hava a convarsation with him in 

tha summer of 1970? 

A Yes, I did. 

Q Where did this taka plaoa? 

A At 2144 Pood Corporation. 

0 Who was present? 

A Just me and Tad 8ohwartsberg. 

Q What was ssid? 

A Teddy had coma into tha bakery to oollect a bill 

and after ha coma out of tha office ha coma back in tha 
production area where Z was and started to talk to me and 
ha said to me "My father wasn't bora yesterday. Ha knows 
how to taka care of people.” 

1 said "What do you mean?" 

Ha said "My father knows how to taka care of 


<« » •** ,• 


f 
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people. We can undercut more than anyone elae. 

0 How did you react to this? 

A I was scared and frightened. 


Now, did you tell people about this 


conversation? 


Yes, I talked to my father and Phil Reischler 


about it. 

Q What did you tell them to do? 

A 1 said as before "Let's get rid of the five 

Waldbaum stores. They are not worth it. Somebody is 
going to get hurt." 

0 Now, did there com a time,Mr. Steinberg, 

when you were working in the bakery one night and you 
observed something? 


Yes. 


Can you approximate the tiM or the day? 


A X believe that is July 9, 1970. 

Q What was the tiM? 

A Late evening, approximately lit00, lit30; X was 

working in the bakery, baking in the oven with a kettleman, f 

I 

turning over som words and X heard glass break and X ran 
out to the front and saw a plate glass window was broken. 

I ' 

I ran to the street. X saw nothing and when X 
returned to the store X went into the office and I saw that ‘ 
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a plate glass window in the office door was broken also - - 

MR. KESTNEBAUM: I ask the court 
to instruct the jury they are in no wise 
to determine that the defendant had any 
connection with those incidents. There 
is no proof to that effect. 

THE COURTt That is so and I so 
instruct the jury and this is introduced 
only to show the state of mind of these 
witnesses and to assist you, if you think 

* I 

it is helpful, in determining why the 

i 

i company terminated its activity and gave 
' up the Waldbaum accounts. 

q Did you make any telephone calls then? 

A I called the police. A policeman from the 111th 

Precinct investigated and amde a report. 

0 Did you call anybody else, if you reeall? 

A I believe I called my father and told him what 

happened. 

q what did your father tell you, if you 

recall? 

A He didn't say anything that sticks in my mind. 

q What did you tell your father, if you 

recall? 
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2 

A I can't recall. 


3 

Q Now, did there cone a tine when you made 


4 

a trip to New Jersey? 


5 

A Yes. 


6 

Q Do you recall the date of that? 


7 

A July 10, 1970. 


8 

0 What did you do? 


9 

A I went from 2144 Utopia Parkway to Key Warehouse 


10 

in Jersey City, New Jersey, to pick up ten bags of R-Dex 550. 


11 

0 Is that a flour? 


12 

A It is an additive to the bagel dough; soy flour. 


13 

Q And then what did you do? 


14 

A I returned to 2144 Utopia Parkway. 


15 

0 Who if anybody was back at 2144 when you 

* 


16 

got there? 


17 

A Phil Reisohler, and ny father. 


18 

0 Did you have a conversation with him? 


19 

A Yes. We all went into the office and had a 


20 

conversation. 


21 

0 Would you tell us who said what? 


22 

MR. KESTNEBAUM: I Object to 


^ 23 

conversations among some people upon 


24 

receipt of flour. 


25 

MR. SHANLEY: It has nothing to do 
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with the flour, your Honor. 

THE COURT: I assume it is being 
offered on the state of mind issue only 
anti for that purpose I will accept it. 

U Describe the conversation. 

A I was the last one to enter the office and I 

•came into the office and I saw Phil and Phil didn't look 

/ 

I to ° g°od. He looked nervous, pale, and I started talking 
| to him and I said "What's the matter, Phil?" And he told 
\ me that Ben Schwartzberg was there while I was gone and 
)told him "This is the last glass accident." 

Q What did you say? 

A "What?" He repeated and I said "What did he mean" 

and he said "I don’t know but I'm scared." 

0 What did you say? 

A I said "Let’s give back the five Waldbaum's. We 

are just making trouble by keeping them." 

Q What did he say? 

A "This is America; free competition. They are our 

accounts. We got them fair and square and I am not going to 
give them back." 

0 Did your father say anything? 

A My father wanted to give them back. He agreed with 


me. 


ho didn't want to keep the five accounts. 
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w Do you recall anything else that was 

said in that conversation? 

A NO. 

0 Do you recall whether or not you said 

anything about people getting hurt? 

A Yes. I said "Somebody is going to get hurt 

through this. It isn't worth it." 

MR. KESTNEBAUMt Again, I object 
to counsel's leading and suggesting. 

THE COURT: Yes, please do not lead. 
q What did you want to do right then and 

there? 

A Give up the five Queens stores. 

Q How long did this conversation last, if 

you reeall? 

A About a half-houri twenty minutes, a half-hour. 

Q Then, do you recall what you did after that? 

A Went back to work and started baking the night 

route. 

Q While you were baking the night route - - 

MR. 8HANLEY: Withdrawn. 

Q (Continuing) were you alone in the 

atore at night when you baked the night route? 
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A 


No, I was not 
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Q Were you apprehensive? 

A Yes. 

Q Now, Mr. Steinberg, during July, the 

summer of 1970, early summer, directing your attention 
to the warly summer, 1970, will you trace your purchase 
of bialys, if you can, for the court and jury? 

Who did you buy from in, say, June of 1970? 
A The beginning of June - - 

MR. KESTNEBAUM: Unless the witness 
will testify from hia own knowledge or 
books and reoorda I object to this. He was 
baking bialys. He was not in charge of 
records. 

THE COURTi Well, do you know? 

THE WITNESS: Yea, I do. 

THE COURT: I will take it. 

A In the beginning of June we were buying from two 

people; wholesale from Queens Bialys and for retail from 
S a S Bagels. 

0 You testified there was a time when you 

stopped buying from Queena? 

A Yes, in June. 

Q And then you were buying from S a S? 

A Yes, entirely. 
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* How long did you continue buying from 

S *< S Bagels? 

A For approximately another - - through July, 

10 er 11, acme time about then and we were not able to 
get bialye from S 6 s anymore. 

Q Did you attempt to buy your bialya from 

other people? 

A Yes, we called every other bialy bakery we knew 

and couldn't get them from anybody else. 

0 You had to supply Waldbaum's with bialye too, 

didn't yoG? 

A Yes, we did. 

Q Did there come a time when you made your 


own bialya? 

A Yes, I baked my own bialye in the atore because 

we couldn't get them from anybody and Mr. Pitt from Waldbaum'a 
called up and aaid if we couldn't service — 

MR. KESTNEBAUM: I object to any 
conversation with Waldbaum's. 

THE COURT: Objection suatained. 

Q You made bialya? 


Yes. 


25 


Q 


How many day> - - 

MR. KESTNEBAUMt I object to 
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what they did in baking bialya. 

It is incompetent and irrelevant. 
THE COURTi We have it before us. 
Make it brief. 

You did your own bialye for a 


period of time? 


Yes. 


And then you started purchasing bialys 


again? 


Yea. 


what was the date of that? 


Approximately the 15th or 16th of July, 


Yes. 


The 15th or 16th of July? 


At that point you were able to give 


Waldbaum's proper service? 


A Yes. 

Q Directing your attention to July, the 

middle of July, did there oome a time when you - - 

MR. 8HANLBYi Withdrawn. 

0 (Continuing) After you saw or heard the 

window being broken, which you teatified to - in the 

weeks that followed did you observe the windows ia^.the 
store? 
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A Yus, over the next week and a half approximately 

rifteen to twenty plate glaae windows were broken almost 
nightly. 


Q Did you have any conversations with 

officers or employees about these windows? 

A I had a conversation with my father and Phil. 

0 What did you say and what did they say? 

A We all couldn't understand why the windows were 

continually getting broken. We were trying to find out. 
One day Phil said "Why don't you go pick up a 


couple of stones near the cemetery, near your house, and 

••• ^ they look like these” and they looked pretty 
1 much the same- 


MR. KESTNEBAUMi Objection. 

THE COURTt Yes. I don't want 
anything further from you on stones from 
cemsteries. 

Move on. 

Strike all that testimony. 

0 Directing your attention to the night 

of July 16 , were you in the store that night? 

A Yes. 

0 What time did you leave? Did you leave? 

A I left the bakery U:45f between Ili45 and 12:00 or 


I 

















Steinberg - direct 


2 I 

3 

4 

5 

6 

7 

8 
9 

10 

i • ' 
t ( 

12 |i 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


28 


41>y 




A She had a fight with her parents that night and 

•he asked me if she could stay in the store that night and 


I said I couldn't give that permission but I would call 
Phil Reischler and ask if he allowed it and he okayed it. 

0 You passed that over to Pat? 

A Yes. 


Q Did you do anything to secure the premises 

when you left? 

A Before I left the store I finished baking the 

route, shut the oven and kettle down, shut the lights, 
loaded my car for the route. I had to load the two trucks 
for the sight route and then I locked the bakery up and left. 

Q You loaded the truck up, you say? 

A Yes. 


Q What kind of car did you have, Nr. Steinberg? 

A At that time Z had a 1968 Chevy convertible. 

0 At that time did you have troubles with 

your car? 

A Yes, I did. 

Q Would you tell the court and jury - - 

NR. KS8TNEBAUM> I object to this. 

Z submit we are going far afield. 

NR. 8HANLEYt This has relevancy. 


25 


your Honor. 
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THE COURT: Is this on the state 


of mind issue again? 


MR. SHANLEY: Yes. 


THE COURT: All right. I will allow 
it only for that limited purpose. 

A / ' I was continually getting flat tires on my car. 

!/ After I'd coma home and park on my driveway or 

in front of my house at night and when I would come out 
in the morning the tires would be flat. One or two tires 
would have flats. 

0 How many flats did you gat? 

A Fifteen or fourteen flats. 

Q Did you observe the punctures in the tires? 

A A hole with nothing in it) just a hole in the tire. 

Q What did you figure did it? 

A An ice pick. 

Q During what period of tins were you 

getting these flat tires? 

A July to sdd-August. 

THE COURT: There is no evidence, 
ladies and gentlemen of the jnry, that the 
defendant had anything to do with these 
flat tires. You may not find that he did. 


This is just on the state of mind as to this 





1 


30 


Stsinberg - direct 


461 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


witness and the other witness in the case. 

Q After you made your deliveries where 


did you go? 

A I came home to my house and went to sleep. 

Q When you got to your house that night * - 

we are talking about the early morning of the 17th - - 
did you see anybody in your house when you got there? 

A As soon as I pulled up the block I knew something 

was wrong. The lights were on in my whole house. 

I went in. My father, mother, was upj sister. 

My mother was getting dressed. 

I said "What's wrong?” And my mother said 
"They caught Benny trying to blow our truok up." / 


\ 


i 

t 


I 


MR. XlSTNEAAUMi Objection. 

THE COURT: Objection sustained. 
Strike that. 


0 What did you say? 

MR. KSSTMEBAUMt Objection. 

TH1 COURT! Unless it dealt with 
Waldbaum accounts I won't hear it. 

Q What did you say? Was your father present? 


A Yes. 

0 What $id you say? 
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A 


I couldn't believe it at first and then I said 
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"It's all going Lac* co Waldbauro's. We should have 

given them back a long time ago." 

0 What did your father say? 

A My father agreed with me again about giving the 

stores back and just didn't believe what had happened. 

THE COURT: This is only being allowed 
in on the issue of the state of mind of 
these people. 

Proceed. 

0 Did you have any comments to make, if 

you recall, about the possible physical - - 
A I said to my father right then and there, "Isn't 

it enough already? Let's give back these stores before 
somebody gets killed." 

q Did you, after this conversation, go 

anyplace that night? 

A No. My mother left the house and went to let 

Pat Gussi out of the store. 

MR. KE8TNEBAUM: I object to 
where the mother went. 

Q Did you go? 

A No. 

THE COURTi Objection sustained. 

Q Did you want to go? 

• i V> h 












•tUJ 


1 

2 

3 

4 

5 

6 

7 

8 
9 

1C 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


32 Steinberg - direct 

A Yes, I did. 

MR. KESTNEBAUM: Z object to what " 

he wanted to do. 

THE COURT: Objection sustained. 

Q Did you go back to 2144 the next day? 

A July 17 I went back to 2144, about 5:30, 6:00 

o'clock in the rcorning because I had to cover Phil 
Raischler'u shift in the rooming and I had very little 
sleep that night. I was talking with roy father about what 
happened. I was waiting for roy mother to return home. 

Q Did you service the stores that night: 

make deliveries? 

A Yes. Our route roan was delivering the Long Island 

route and the night route that is usually done from our 
truck and Phil Reischler used his car and he was making 
trips back and forth to Long Island and the store to try 
and complete the route. 

0 During the days that followed this - 

incidentally, Mr. Steinberg, did you take any extra 
measures with regard to your car or other vehicle? 

A Well, we continually made sure we safeguarded in 

the way Stevey had said and we just tried to the best we 
could with the truck and try and deliver. 

We had to rent a truck to replace the truck we lost. 
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Q Where did you park the vehicle? 

A When I came to work, usually between 11:00 and 

[12:00, I would park in the lot behind the store and when 

t 

it started to get dark out I would move my car to the 

f ' ^ 

- front of the store_.on Utopia Parkway with bright lights in 
front because I didn't want damage done or anything to 

■ 9 * 

happen to the car. 

q Now, during or subsequent to the truck 

incident did you have occasion to talk to Phil and your 


father? 


Yes. 


On how many occasions? 


A Daily talk. We were all in the bakery together. 

0 What did you talk about? 

A We kept talking about the truck. We were all 

nervous and afraid. 

Q What did you say? 

A I kept saying "Give back the accounts. I don't 

need it. It is only trouble" And Phily kept saying "No, no, 
but he was starting to weaken on the point. 

0 And your father? 

A My father continually agreed with me. As soon 

as I said to give them back the first time he agreed with 
me straight through. 
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u Do you recall saying anything about 

solicitation of other accounts? 

A It was common knowledge among the three of us we 

would all go out - - 

NR. KESTNEBAUM: Objection to 
"common knowledge." 

THE COURT: Objection sustained. 

Q What did you say? 

A When I went out soliciting I wouldn't attempt, to 

take any of Benny's accounts. 

Q Did you tell them what would happen if 

you did? 

A To the merchants? 

Q No, Phil and your father. 

You explained to them why you wouldn't 

solicit - 

MR. KESTNEBAUMt Objection. 

This is leading and X object to the 
question as to relevancy. 

THE COURT: We have the iasue of the 
aocounte raised on cross-examination. X will 
allow limited inquiry on this line. 

Q Was there any conversation among you 
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about solicitation of accounts? 
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A Yes. We wouldn't touch anymore or any of 

Benny's accounts. 

Q How would that affect your growing? 

A Then Benny Schwartsberg was one of the largest 

wholesalers with the amount of accounts we could acquire. 

0 What was your state of mind at this point? 

A I was noxypn* afraid. I was soared. 

Q Scared of what? 

A Scared ofjbejng-faurt .physically. 

NR. KESTNBBAUM: Your Honor, I 
submit we are going over the same ground 
time and again. 

Q How about your father; what did he tell you? 

MR. KESTNEBAUM> Again, your Honor, 
we heve been over that several times. 

THE COORTt Z think we have sufficient. 
Objection sustained. 

Q What did your father say about the 

Waldbaum's - - 

MR. KESTNEBAUM* Again, the same ground. 
Objection to that. 

THE COURTS Sustained. 

0 Did there come s time in the week or so 

that followed the incident with the truck - - 
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36 Steinberg - direct 

MR. SHANLEY: Withdrawn. 

Q (Continuing) How about Phil? What 

was hie comment now? 

A He was scared and he agreed. He still didn't 

want to give bach the five stores but he said he wouldn't 
take anymore business away from Benny. 

q Mr. Steinberg, with regard to your home 

and business what did you decide to do; you* and your 
father and Phil? 

A Eventually we decided that it was not worth it. 

We were all too afraid^_We didn't want anything else to 

happen to anyb ody and we said - - I said "Forget about it, 

* * I( . i i 

Phil. It is not worth it. Nothing is worth somebody 
dying over" and he agreed and we closed the business up. 

MR. SHANLEY: Your Honor, I'd like 
to approach the bench. 


THS COURT: No. 

MR. SHANLEY: I would like to make 
an offer of proof. 

THE COURT: All right. 

(Side bar discussion.) 

MR. SHANLEY: I would like to inquire 
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of this witness as to the events that took 
place last night. 
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468 

Steinberg - cross 
thl COURTi Wes he present? 

MR. SHANLEY: He arrived when Mr. 
Schwartzberg was in the house. 

THE COURT t What is he going to say? 

MR. SHANLEY: That he was very 
apprehensive and his father didn't want him 
in the house. 

THE COURT: That is not enough. 

What else? 

MR. 8HANLEY: What his father told me. 
THE COURT: No good. 

Did he hear Schwartzberg admit he 
set fire - - 

MR. SHANLEY: No. 

THE COURT< Then I will not allow it. 

MR. SHANLEY: I can't ask him? 

THE COURT: No. 

(Conclusion of side bar discussion.) 
(The following was held in open court.) 
MR. SHANLEY: Thank you, Mr. Steinberg. 
No further questions. 
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Would you tell the court and jury why you 
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39 Steinberg - cross 

left Mr. Schwartsberg ‘j employ? 

A Well, I left him because I didn't get a raise 

I thought I deserved. 

0 Why did you finally leave? 

A I finally left because I vaa fired by Mr. Schwart* 

berg. 

0 Well, didn't you enroll in some college? 

A Yea. 

q Isn't that what happened; you left to go 

to college? 

A Yea, but he fired me approximately eight weeks 

before I left. He let me go. He aaid he had somebody now 

and he didn't need me anymore. He had somebody that was 
there and could work after I left. 

0 Did you hold that against him? 

A No. I returned to work for him after that. 

q So you had a good working relationship 
with Mr. Schwartsberg? 

A Fairly good. 

q And outaide of the fact that you thought 

at one point you were entitled to more money than he gave 
you you were happy? 

A That and he let me go many times. I wasn't happy 

but it waa a job and X made a living and supported myeelf. 
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3 i> dicin'e ha? 


Steinberg - cross 

And your father worked for Mr. Schwartberg, 
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A For a brief period of time, part-time. 

0 And your mother applied for a position 

as a bookkeeper with Mr. Schvartsberg, did she not? 

A No, I don't believe that to be true, Mr. Kestnebaum. 

q You say the business was getting stronger 

and stronger - - that is, the business jf 2144 Food 
Corporation - - as time went on; is that right? 

It was growing. Me were getting more and more wholesale 
which would in turn make it stronger. The more we baked 
the stronger it “wottl* get. 

Q But you were getting stronger? 

We were growing. 

Q Things were pretty good, weren't they? 

what do you mean by "pretty good"? 

0 Business was flourishing? 

i No, it was struggling. Any new business struggles. 

Q You were meeting all your bills on tima? 

I wouldn't say we were paying daily but we met the 
j^ills and paid our bills. 

0 Paying when due? 

||A Pretty much, yes. 

Q Do you know how much was owing on the bakery? 
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Steinberg - cross 

A Yes. 

Q How much? 

A I believe it wee about 80, 85, $90,000. It was 

payable over a four or five year long term note. 

0 Certain of your facts, are you? 

A Reasonably certain, to the best of my knowledge. 

C Couldn't have been over a hundred thousand 

dollars, could it? 

A On the equipment, it is possible. 

0 So you don't know? 

A Ninety to a hundred thousand dollars isn't that 

great a difference. 

0 That is only $10,000. 

A When you are talking about equipment that each 

piece costs $25,000 it is not that great e difference. 

0 And do you know whether the notes were 

up-to-date? 

A Yes, they were being paid. 

Q Being paid promptly, right up to the datei 

on due dates? 

A No, there were a couple that were late. 

0 What were the couple that were late? 

A I couldn't give you an exact date for each month. 

0 Do you know the amounts that were late or 
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in default? 

A NO. 

q How about your flour? You were doing 

business with Standard Milling Company, were you not? 

A Yaa. 

q Wara you up-to-date with them? 

A No, we had credit with them. 

q You had credit. liow much credit did you 

have? 

A I don't know. I don't recall that. 

q $500.00? 

A No - - I don't recall that, Mr. Kestnebaum - - 

q How much flour - - 

MR. SHANLEY: Let him finish. 

MR. KESTNEHAUM: He said he didn't 

recall. 

$ 

q (Continuing) Do you have anything more? 

A I wasn't involved in paying the accounts, per se. 

I didn't pay accounts payable. I was not over¬ 
seeing the bookkeeping operation. * was in the production 
end of the business mainly. I knew the value of the 
equipment and the arrangements for paying it off because I 

was involved in the purchase of it. 

c Your father had a one-fifth interest in 
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2 this corporation? 


3 A 


Steinbero - cross 


Was there a Mr. bevy involved with the 


company? 


Yeo. 


How much interest did he have? 


One-fifth. 


Have you seen him in court at any time? 


No, I haven't. 


Did you ever speak to Mr. Levy about 


Mr. Schwartsberg? 


Not that I can recall. 


He was one of the partners, wasn't he? 


Yes, he was. 


of mind? 


You never spoke to him about your state 


Mr. Levy was not working full-time at the 


corporation after we got the new Waldbaum accounts. 

0 Well, at that time the five partners were 

not drawing any money, were they? 

A That is true. 


They had not been drawing money for some 


time; correct? 


Yes. 
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47b 

Steinberg - cross 

w And he had to make a living? 

Right. 

0 You know that he was an electrician* 


don't you? 

A Yea. 


Q And you also know he had the habit of 

eating regularly; is that right? 

A Yes, so do I and my family. 

g But your father was not drawing money out 


either, was he? 

A Yes. 

g Zs that right? 

A Yes. 

Q Mr. Reischler hadn't drawn money for 

some time? 

A Yes. 

0 The other partners had not been drawing 

anything? 

A Yes. 

G That goes back for quite some time? 

A A couple of months, I believe, 

g Yes. 

So for two or more months none of the 

partners were drawing any money out of the business) right? 


i 
























46 Steinberg - cross 

Did any wages accrue after the corporation 

was closed? 

A When the corporation was closed there was and 

the payroll from the week before the corporation was closed 
and the last week the corporation operated, that had not 
been paid. 1 personally made both payrolls out, turned ic 
over to my father who in turn turned over the payroll which 
was made out, completed with five thousand dollars in 
accounts receivable checks to Mr. Stempler who said he 
would pay the employees out of the money. 

0 Did he pay them? 

A X don't believe that happened. 

Q Then some Municipal or State Department 

intervened on behalf of the employees? 

A After the corporation closed. 

q And you know that Mr. Phil Reischler was 

sued and forced to pay the employees? 

A Yes. 

Q And you also know that Hr. Phil Reischler 

then turned around end sued one or more of the partners 
for part of that money; right? 

A Yes. 

q How much flour did you require each week in 


dollar volumo? 
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*7 Steinberg - cross 

A I don't remember the exact prlc? he paid for 

flour at that time. Flour fluctuates. But I'd say we 
were baking approximately a hundred bags of flour a week, 

I believe. 

In a period of time the flour went from 7.50 to 

$8.00 a bag so it would be between T 750 and $800.00 a week. 

0 Would you say the flour account was fairly 

currenti you kept paying it? 

NR. 6HANLEY : Your Honor, the 
witness testified he didn't get invoked 
in this expect of the business. 

THE COURT: He may know this. 

Q Do you know? 

A No, Z don't. 

Q Do you know that some time in July the 

corporation went to one of its accounts for sore coney; 

do you know that? 

A If you could be more explicit - - 


Yes. 


Did you ever hear of Philip Borro? 


Do you know if the corporation went to him? 


* 1 went to Mr. Sorro. I made a phone call to Mr. 
Sorro. Z asked for $3,000. He asked my checking account 
number and he put the 13,000 in my bank account. 


fi 
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48 Steinberg - cross 

C He trusted the company for it? 

a Yes, he did end approximately three weeks or a 

month later he came to the corporation and asked the 
members to sign a promissory - - the corporation members 
to sign a promissory note. 

Q Did you discuss that incident with Phil 

Reischler at all? 

A what incident? 

Q The loan from Phil 8orro? 

A I told Mr. Beischler that I called Mr. Sorro and 

I asked him for $3.')00 and he gave it to us. 

Q Do you know - - you Vnow Mr. Reischler 

testified here? 

A Yes. 

Q Do you know that he testified that on the 

date of this note he borrower $3,000 frosi Sorro? 

A Z don't know that. no. Z wasn't here when he 

testified. Nr. Kestnebaum. 

Q Mow. you say that Teddy, the son of the 

defendant spoke to you on one occasion after you took the 
Waldbaum's accounts? 

A Just before we started to service fthem. 

Q And he said to you "You're going to be 

sorry for this. You don't know what you're in for”? 
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2 A 


Steinberg - cross 


4 A 


Q What did he say? 

My father wasn't born yesterday. He knows how 


to take caro of people. He knows how to undercut. 


7 A 


That you took as a threat? 


Yes. 


9 A 


11 A 


It did. 


That really scared you? 


Scared you very much in fact? 


Scared me enough to tell Phil again that we 


12 should not take those five accounts. 

13 Q You told Phil "I spoke to Teddy and he 

14 said he knows how to take care of people and I'm scared"? 

15 A No. I just told Phil "We are playing with fire. 


16 Let's not take the accounts. 


Did you report to Phil that Teddy said 


18 I "We know how to take care of people"? 


19 H A 


Did X tell that to Phil? 


Yes. 


21 A 


I don't recall directly saying it to him. 


You do recall testifying before a grand 


23 jury in this case? 


24 A 


Yes. 


July 29, 1970? 
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50 Steinberg - cross 

A Yes. 

0 That was the very same month this 

alleged Incident happened, wasn't it? 

A Yes. 

0 Your memory was good and fresh then, 

wasn't it? 

A Yes. 

Q You then clearly remembered the conversation 

you had with Teddy, didn't you? 

A I remembered what Z said to Teddy, yes. 

MR. KESTNEBAUMi Z refer to 
Page 7 of the second set of grand jury 
hearings. 

0 Do you remember that before the grand 

jury, sir, that you were asked the following questions 
before the grand jury and gave the following answers? 

MR. KESTNEBAUMt Starting on Page 6t 
*0 What conversations dft you have 
with him? 

"A well, Teddy came into the place 
to collect a bill for bialys that he had sold to 
us through his father's place and he was paid. 

M Zt had seemed he had gotten 
notification from waldbaum's chain saying they 
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51 Steinberg - cross 

were taking away five stores he was servicing. 

As of Monday he was no longer to service then. 

"Q Who was to service then? 

"A 2144 rood Corporation was to take 
over servicing this account. 

"Q what did he say? 

"A He said to me, 'My father didn't 
wake up yesterday about servicing accounts and 
taking accounts away from one uiother.' He 
said sonsthing to the effect that *We can under- 
v cut more than you can unde rcut.' 

Z said 'We haven't undercut you. we 
just got it becau se t hey^ promised ^ more accounts." 
Do you remeaber that? 

A Yes. 

Q Was that testimony truthful? 

A Yes. 

Q Was that the conversation you had with Teddy? 

A Yes, but Z also remembered that it was said - - 

that was a little vague la ay mind - - that point, and it 
came to me at a later point - - the other statement. 

(I So, you left that out before the grand 
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jury even though you were called the very same month of 
the conversation; is that right? 
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52 Steinberg - cross 

A I believe I testified before the grand jury 

approximately sixteen days later and changed the statement* 
Mr. Kestnebaum. 

MR. KESTNEBAUM: I don't like to 
take up too much time* your Honor. 

THE COURT: Don't rush. 

0 I will show you all your grand jury 

testimony. Read it to yourself and show us - - 

THE COURT: No* no. 

It you want to tell us that there is 
something in the grand jury testimony* tell us. 

MR. KESTNEBAUM: Z hope Mr. Shanley 
agrees that statement was never changed. 

THE COURT: Zf that is what the record 
shows we will assume that is so. Zt can be 
checked later. 

Proceed. 

Q You knew the stops of the defendant's 

business* didn't you? 

A Some of them* yes. 

0 You knew that he serviced Denise Bakery 

on Utopia Parkway* 20-03 Utopia Parkway? 

A Z can't be oertain of the address but Z know he 
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serviced Denise Bake Shop* yes 
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53 Steinberg - cross 

0 On Tuopra Parkway? 

A Yea. 

0 Within a couple of blocks of 2144? 

A Yea, it is. 

0 How about Clearviaw Bake Shop; willets 

Point Boulevard? 

A Yea, that was one of Mr. Schwartiberg's accounts. 

Q Also within a few blocks? 

A That's approximately a mile or maybe a little 

more than a mile away. 

Q Well, all right. 

Have you ever looked at this map 

before today? 

A Yea, I have. 

Q You atill say that is a mile? 

A I believe so. 

Q Do you know that there was an officer 

named Ward that testified in this courtroom? 

A Yes. 

Q How about Clearviaw Appetising at 

160-08 Willets Boulevard? Do you know if the defendant 
serviced that atop? 

A Z know he servioed Clearviaw Appetising down the 

block, about three stores from Clearviaw Bake Shop. 
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54 Steinberg - cross 

w How about the bakery at Francis Lewis 

Boulevard? 

A Yes, a bit further away; probably two miles away* 

I think - - rough estimate. 

Q Your firm employed a full-time bookkeeper* 

didn't it? 

A Yes. 

0 And had an accountant come in regularly? 

A Yes. 

Q Did you have anything to do with the 

keeping of the records? 

A No* the only time I did reoord-keeping was after 

the corporation was closed. I made out the last payroll 
and checked over the weeks before that and turned it over 
to my father and he turned it over to the attorney. 

Q This business was started by five partners 

you say? 

A Yes. 

Q Do you happen to know how much each one 

put in the business? 

A Phil Rsischler and Charles Hairs put in $10*000? 

Irving Teitel* $1*000 and at a later date Steve Levy put 
in IS*000 and my father put in $1*000. 

0 That was the total capital with whioh 
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55 Steinberg - cross 

the company started to do business? 

A I believe so, yes. 

q Then, it incurred debts running to about 

150, $ 200 , 000 i machinery, equipment, trucks and other 
expenses? 

A I don't know the exact figure. 

Q Now, on July 10, did you kriftw that Mr. Benjamin 
in your place of business at 2144? You know that. 


don't you? 


I did not see him there but Phil Reischler told 


me he was there. 


q Do you know Phil Reischler told you he 

was there to collect on a check issued ty your company 
in the sum of $62.60 which bounced for insufficient funds? 
He told you that, didn't he? 


Yes. 


And he also told you that Mr. Schwartsberg 


was in to collect on that? 


Yes. 


| q So then you know that Mr• Schwartsberg 

22 | finally got his $62.00 some weeks after the issuance of 

23 I that no-good check - - 


24 A 


I don't know when the check was issued. 

Q Well, let me show you Defendant's Exhibit B 
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56 Steinberg - cross 

in evidence and see if thst will refresh your recollection. 

(Document handed to witness.) 

Q (Continuing) Do you note the date of 

the notice by the bank; the green notice? 

A The green one? 

0 Yes. 

When was the check returned for insufficient 

funds? 

A 6/24/70. 

Q So, the check was issued some days before 

that, wasn't it? 

A It would have been that day because Teddy came to 

collect the account usually. That's the way business was 
done, usually done. We used to settle up with 8 6 S 
Bagels t Bialys and they would give us a statement and we'd 
settle with the driver. 

Q You believe this check was Issued 6/24/70; 

given to Mr. Schwartsberg on that day; that he deposited it 
in his bank and went to your bank and it was returned for 
insufficient funds all on the same day? 

A That's not what I said, Mr. Kestnabaum. 

Q What did you say? 

A That a check could have been issued and given to 

Mr. Schwartsberg on the same day. That is a common 
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37 Steinberg - cross 

occurrence in the baking business. 

Q What same day? 

A I can't tell you because the check isn't there. 

You are showing me the date it was returned by the bank. 

If I would see the check, the date on the check, I could 
tell you how long it took. 

Q From your experience as a businessman - - 

A Yes? 

Q (Continuing) - - do you understand that 

a check can be issued, deposited, given to another bank 
and bounced all on the same day? 

A No, a check cannot clear in one day but you 

asked me if Z knew how old the check was and I said if I 
could see the check I could tell you how old the check was. 
Q Let's not bog down. 

You know it was prior to June 24? 

A Probably. 

0 Probably? 

That's the date. 

A Yes. 

MR. KESTNEBAUMt No further questions. 

THE COURTi Any redirect? 

MR. 8HANLEYt No redirect, your Honor. 

THE COURT! Step down, sir. 
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Call your next witness. 

MR. SHANLEY: Your Honor, under 
normal circumstances 1 had considered 
resting at this time but I would now like - - 

THE COURT; Do you have that other 
witness available? 

MR. KESTNEBALM: I will have hil" at 

2: OC . 

without prejudice to Mr. Shanley's 
case I do have one or two witnesses who are 
anxious to get away. 

THE COURT: All right then. 

Subject to the government's permission 
to re-open the case for the other witnesses 
the government's case is considered closed and 
1 will hear the motions later and I will hear 
the defendant's witnesses at this point. 

MR. SHANLEY: I would like the record 
to show that I do not intend to close at this 
time. I seek to obtain testimony cf another 
witness. 

THE COURT: I understand, but hr is not 
here and we have defense witnesses waiting and 


25 


we will proceed with that 




Levy - direct 


You will oe given the opportunity 


to re-open after the other witnesses testify 


and the defendant's motion will be reserved 


until the witnesses' testimony is in. 


MR. KESTNEBAUM: I call Steve Levy. 


STEVEN MICHAEL LEVY, called as a witness, 


having been first duly sworn by the Clerk of the 


Court, testified as followo: 


DIRECT EXAMINATION 


BY MR. KESTNEBAUM: 


What is your business or occupation? 


I am an electrician. 


Prior to that what did you do for a living? 


I was in 2144 Food Corporation, an officer. 


And were you one of the five stockholders? 


Yes, I was. 


And how much did your interest amount to? 


SB,000 cash. 


You had approximately a fifth of the 


company? 


Yes, on paper. 


when did you go into the business? 
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Levy - direct 


A .V.^roxiriately three years ago. 

w Who else went in with you? 

A Mr. Reischler, Mr. Steinberg, Mr. Naire and 

Mr. Taitel. 

w Do you know the defendant Benjamin 

Schwartzborg? 

A 'in:., I do. 

W Viould you point hin out, please? 

A .itting right there (indicatin ). 

MR. XESTNEEAUM: Indicating the 
aefendant, Lenjarin Schwartzbera. 
y had you Leen in the bagel and bialy 

business previous to 1970? 

A In a sense, yes. 

y What sense was that? 

A I worked for Mr. Scavartzberg for a period of 

about four or five nonths and X alGO helped Mr. Reischler 
out frequently in his bagel business on puoens boulevard. 

v, Ar.d did you know the reputation of Mr. 

Reischler in the industry? 

A Did I know the reputation - - 

v Of Mr. Philip Reischler - - 

MR. SHAN Li. Y: Objection . 

MR. KESTNSDAUM: I will withdraw 
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Levy - direct 



the question. 


Did you hear the defendant referred to 


as vicious? 


No, I did not. 


Have you ever heard the defendant referred 


v.o a 3 1 bennie the Bomber"? 
A No, I have not. 


Or the "Mad Bomber’? 


1 have not. 


Or other derogatory terms? 


What happened tc your investment in 


2144 Food Corporation, sir? 


1 lost it all. 


'.C'S . 


Wiped out completely? 


Did you do any work for the corperation? 


In what sense? 


1 did 


At Utopia Parkway? 


What did you do there? 


I was a worker-owner. 


<j What sort of work did you do? 

I oahed, hired. I fired, made dough, bought, sold 
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Did you receive any compensation for 


i your stock and work? 

> a At the beginningi yes. 

^ j I'or how long did you receive this? 

/ a For Approximately thrfo ronths, give or take a 
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month. 


i,' Then what happened? 

A Then we couldn't afford to pay the bosses; the 

piincipals. 


(j You all did without money? 

A In a sense, yes. 

Uo you know how this was paid for 


the machinery you bought? 

A I know what machinery we bought. T think it coat 

$33,000. 

v Did the machinery at 2144 aggregate in 

cost more than $100,000? 

A I'd say so. 

•.'hen you say "machinery" that's everything in 

the store? 

Q Yes. 

A Yes. 
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L>o you know whether the payments were kept 
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Levy - direct 


4 94 


A For a while and then - - 

0 Until about when? 

A Until we couldn't afford to pay anymore which 

was about, I'd say, four months. Don't hold me to these 


exact dates. 


But is this around May of 1970 when you 


couldn't afford to pay anymore? 

A Approximately then. 

0 How about bills for flour and other 

merchandise; were you able to afford to pay for that? 

A Not really. In fact, we were - - well, monies 

were not coming in and we weren't able to pay our bills 
so we were on COD with most of the outfits. 

q When would you say you were put on a 

COD basis? 

A As soon as we couldn't afford to pay them. 

U May or thereabouts? 

A I'd say so. 

Is it fair to say that 2144 was in 

serious financial difficulty by May of 1970? 

A Yes, it was. 

0 Were there discussions about winding it 

up subsequent to that time? 
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64 Levy - direct 

A Weil, I tried to heve discussions with my 

partners. For a period we had small discussions. Myself, 

I said we should go out. We had our lawyer come down on 
a Saturday, that day, and he said to pack it up. We needed 
approximately $100,000 cash money to keep this business 
alive - - 

* 

MR. SHANLEY: Could we fix the time? 

0 As best you can, would you fix the time 

that the company lawyer came down and stated that you 
needed over $100,000 cash money? 

A Say a month and a half, two months before we 

went out of business - - don't hold me exactly but I 
remember him coming down. We called him down, had a 
meeting on a Saturday and he said we needed a lot of monej, 

to stay in business. 

q At that meeting at which time some lawyer 

was present and you were present, who else was present? 

A All I can remember off hand was Mr. Reischler and 

Mr. Steinberg. 

MR. SHANLEYS Can we have the 

name of the lawyer? 

THE WITNESS: Are you asking me 

that question? 

q Do you know the name of the lawyer? 



1 


65 


4 i)b 


2 

3 

4 

5 I 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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A Mr. Sirrotta - wait - - I take that back. 

Now I an. not sure if it was the lawyer or accountant but 
one of them said it. 

0 What is tha name of your accountant? 

A Off hand 1 forgot. I think it is on record 

someplace. 

£ by the way, did you testify before a 

grand jury in this case? 

A Yes. 

q Have you ever been permitted to read 


your grand jury testimony? 

MR. SHANLEY: Objection to the 
form of the question. It certainly - - 
it has certain innuendos. 

MR. KESTNEBAUM: No innuendo intended. 
U Have you ever read it? 

A My own testimony? 

Q Yes. 


A No. 

Q Were you ever subpoenaed by the government 

to be a witness in this case? 

A No, I was not. 

0 Do you know when the government brought 

you down before the grand jury? 
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Levy - direct 

Ywu are asking roe for a tine? 

MR. KESTNEBAUM: May we have 
the date of that, Mr. Shanley? 

MR. SHANLEY: July, 1970. 

Q July, 1970. Does that sound right to you? 

Could be. It was in this building, though. 

MR. 8HANLEY: I correct myself, 

Mr. Kestnebaum. I am sorry. It was May 
of 1971. 

Q May, 1971? 

Dates I don't know but I did cone down. 

MR. KESTNEBAUM: May I see the 
testimony, Mr. Shanley? 

MR. SHANLEY: Your Honor, counsel 
is making requests here which should be 
made - - outside the presence of the jury. 

THE COURT; Yes. 

Come to the side bar with the material• 
(Side bar discussion.) 

MR. SHANLEY: Counsel knows better 
than to do that. 
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THE COURT: What do you want? 

MR. KESTNEBAUM: I wonder why the 
government didn't call him. I had to call him. 





Levy - direct 


THE CobKT: Do you think there is 
information derogatory to the government? 

MR. KESTNEBAllM: Yes. 

THE COURT: And Brady. 

All right. Show it to him. 

You shouldn't have asked for it 
that way. 

MR. KESTNEBAUM: I am sorry. I 
didn't think there would be any argument 
about it. 

MR. SHANLEY: May I have a direction 
to the jury that the government was not 
trying to hide anything? 

(Conclusion of side bar discussion.) 

(The following held in open court.) 

THE COURT: The government was not 
trying to hide anything. 

It wouldn't be normal practice to 
turn over the document before the government 
consented to hand it ovsr. 

Mark it for identification. 

THE CLERK: Plaintiff's Exhibit 46 for 
identification. 

MR. SHANLEY: I think it would be a 
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defendant'8 exhibit. 

THE COURT: Defendant's 
THE CLERK: Defendant'■ 
for identification. 

(So marked.) 


exhibit. 
Exhibit L 


DIRECT EXAMINATION 

BY MR. KESTNEBAUM (CONT'D.): 

q Referring to Page 9 of the grand jury 

minutes, do you remember having been asked a question 

referring to the defendant: 

"q Did he tell you what he was 

doing in the neighborhood at the time the 

truck was burned? 

Yes, he did. He told me that 

he waa delivering to one of his stops; 

delivering bagels or bialys." 

Do you remember the defendant telling 

you that? 


When did he tell me that? When did it say? 

Q Page 8: 

•'0 Did you happen to have any occasion 
to talk to Mr. Schwartaberg some time after the 
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burning of the truck? 
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Levy - direct 
"A its, I did." 

Goes that help fi* tne date of that 

conversation? 

A Not the date but approximately when. 

G The sequence? 

A Right. 

q Now, let me come back again to this 

meeting where either the accountant or the lawyer for the 
company said tnat you needed over $100,000 to stay in 
business. 

Was there a discussion among the partners? 

A Not to my knowledge. We had very little discussion 

about staying in business or going out of business. 

G Were there subsequent discussions? 

A Very few. 

G Do you remember any particular discussions? 

A Wo, just in general one discussion which was with 

Mr. Steinberg when Mr. Reischler was off. 

I said to Mr. Steinberg "I think it is about time 
we went out of business because every week we stay open it 
would cost a number of dollars - - we have to pay out of 

our own pocket to the government' ~ 

MR. SHANLEY: What Mr. Steinberg 
are we talking about and I would object to 
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Levy - direct 

the conversation. It is hearsay. 

THE COURT: Np. It comes in under 

state of mind. 

MR. SKANLEY: It depends on which 
Mr. Steinberg. 

q Which Mr. Steinberg? 

When I talk a^out Mr. Steinberg, it is the father, 


MR. SHANLEY: He has not been a 


witness. 

THE COURT: I know but he is a 
proprietor and there is an issue here of 
why they closed the store. 

MR. SHANLEY: Mr. Eugene Steinberg's 
credibility isn’t at issue. 

THE COURT: Only why they closed 

the store. 

Go ahead. 

A (Continuing) Mr. Steinberg said he wanted to stay 

open, he thought it would be a good business but in black 
and white it was not. 

q Do you recall the last discussion that 

you engaged in with any of the partners before the business 


closed up? 


Exact discussions, no. 


1 
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71 Levy - direct 

Q Not wLe exact discussions but do you 

remember roughly the time? 

A I know it is over two years ago. The time was 

about - - it was like a few weeks before we went out of 
business. 

Q Was there ever a disqjaaaAon about^going 

out of business because of the character or reputation of 
the defendant, benjamin Schwartzberg? 

A None whatsoever. 

MR. SHANLEY: Pardon me. I didn't 

hear the answer. 

THE WITNESS: None whatsoever. 
q Did any of the partners at any time say 

to you or did you hear them say to anyone else that they 
were afraid of the defendant Schwartzberg? 

A NO. 

Q And you yourself lost $8,000 in this 

venture? 

A Yes, I did. 

0 And you lost on all the time you put in? 

A Yes. 

MR. KESTNEBALM: Your witness. 

MR. SHANLEY: May I have a few 


minutes, your Honor? 
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THE COURT: 'Ion, go Ahead, 


(Pause.) 


CROSS-EXAMINATION 


BY MR. oiiANLEY: 


Mow, Mr. Levy, when did you stop working 


for 2144 as a helper or worker? 


'..'hen? 


Yes. 


Say about three or four weeks. Don't hold me 


exactly. 


I am holding you to the best of your 


recollection. 


A I will tell you the circumstances. I was not 

getting paid. 

q I asked you when did you leave. 

A Physically leave and never come back? 

q And not work there anymore. 

A To the last day. 

C Right through the summer? 

A You can coll it work. I was there the full summer. 

C Working every day? 

A wall, if you want to call it work. I was not 

working. I was there. You would have to describe "working" 
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73 Levy - cross 

for rue. I was there pnysically. 

q How long each day? 

A An hour, two hours, three hours, 

Q Seven days a week you were there? 


A More or less, yes. 

■j Every day you were there for a couple 

hours during the day? 

A Yes. 

^ What would you do while you were there? 

A I would sit in the office, answer the phone, do a 


few odds and ends. 

q Sort of helped out where you could? 

A Yes; waiting for my union to call up; for a job 


q Electrician? 

A I wasn't waiting for my - - I was waiting to go 

back in the union. 

0 You are an electrician by trade? 


A 


A 


A 


A 


Yes. 

Q How many years have you been an electrician 

Since 1960. 

i j Are you a good electrician? 

Yes. 

^ A good baker? 

Yes. 
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74 Levy - cross 

C You're a good baker? 

A It doesn't take much to bake bagel. 

q Do you know anything about the bagel and 

bialy industry? 

A A little bit. 

q Enough to conduct a business? 

A I guess not. That's why we're out. 

q Would you know enough to start a business 

of your own in the industry? 

A More or less. 

q You consider yourself an expert? 

A No, I don't. 

q Almost an expert? 

A No. 

q Do you consider that you don’t know 

anything? 

A I know a little bit about the business. 

I am not an expert electrician either. 

0 So you were there every day for the 

summer for a couple of hours? 

A Yes. 

q Did you have conversations with Darrell 

during the summer months you were there in 1970? 

A Yes. 



7 5 Levy - cross 

0 You i. ntioned Mr. rirrotta,your attorney. 

Do you know Mr. rirrctta is Mr. Schwartz- 

berg's attorney also and has been in the past? 

MP. KESTNEBAUM: 1 object to that. 

There is nothing in the record to support 
that question. 

MP. SHAN LEY: I am asking if he is 
aware of the fact that Mr. Sirrotta has been 

Mr. Schwartzberq's attorney. 

This is cross-examination. 

MP. KESTNEBALM: If he asked if he 
knows whether or not I would withdraw the 
objection. 

THE COURT: Rephrase it according to 

the suggestion of defense counsel. 

0 Do you know if Mr. Sirrotta represented 

Mr. Echwartzberg from time to time? 

A I don't know. 

£ What is the nano of the accountant, by 

the way? 

A Off hand, I don't rerer.bor. 

^ So every day you'd bo in the store during 

June, July of 1970 and spent a couple of hours there and 
you would talk to Phil ind talk to Darrell and Eugene 
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76 Levy - cross 

Steinberg. 

Did Phil ever tell you that he had 
been threatened; yes or no? 

A No, not to ray knowledge. 

Q He did not tell you that? 

A I don't believe so. 

I hear all these testimonies now and the allegations. 
I know nothing of the allegations. 

Q Were you in court during the testimony of 

other witnesses? 

A No - - this courtroom? 

Q Yes. 

A No. 

Q 1 ask you again, during the summer of 

1970 did Phil Reischler ever tell you he had been threatened? 
A Not to ray knowledge. 

0 You don't recall? 

A I just don't remember if he ever said anything 

like that. 

0 How about Mr. Darrell Steinberg? Did he 

ever tell you he had been threatened? 

A No. 

0 Or he was afraid? 
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A 


No. 
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He never did? 


How often did you see Darrell Steinberg? 


Would you see him every day? 


Yes. 


Every day you'd see him and he'd be baking? 


Doing his duties. 
q Pardon? 

Doing his duties. 


the day? 


What time would you be in there during 


Different hours. 

Q Well, what time? 

10:00 o'clock, 12:00 o'clock, 9:00 o'clock. 

Q In the morning usually? 

Mornings, evenings. 

0 And there was Darrell doing his duties 

wnat was Darrell doing? 

Lverything that we did; baked, delivered. 

^ Did you ever do any delivering; ever 


deliver bagels, bialys? 


With who? 


Did you ever deliver bagels or bialys? 


Yes. 
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78 Levy - cross 

v You acted as a driver upon occasion? 

A Yes, I did. 

U This would Le part of your job, to sort 

of help out and do odds and ends; is that right? 

A Yes. 

0 Do you recall having a conversation with 

Mr. Phil Reischler in the spring of 1970? 

A The spring of 1970? 

Q Yes. 

A About what? 

Q Well, do you recall talking to Mr. Reischler? 

A I spoke to him on many occasions. 

Q Do you recall talking to Mr. Reischler 

about deliveries; deliveries of bagels and bialys? 

A While we were in business? 

Q Yes. 

A Deliveries in general or any specific deliveries? 

Q Deliveries in general, we'll start off with. 

A We also spoke about that because Mr. Reischler's 

father-in-law, Mr. Teitel, was supposed to get us more stops. 

C< Did you ever have a conversation with Mr. 

Reischler in the spring of 1970 with regard to a specific 
delivery? 

A Off hand I don't know what you are talking about. 







bll) 
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Perhaps I can refresh your recollection. 

Do you recall saying to Mr. Phil Reischler 


"Why don't we make an insurance drop? 
A An insurance drop? 


Yes. 


No, I don't remember saying anything like that, 
0 Do you know what an insurance drop is? 
Insurance drop? 


Drop, 


Do you know what an insurance drop is? 


q You are under oath, Mr. Levy. 

A I never heard the words insurance drop. 

0 Do you recall saying to Mr. Reischler 

"What if we make an insurance drop" and this was in 
reference to a delivery of bagels and bialys on a particular 
day? 

A No, I still don't know what you mean. 

0 Did there come a time in the summer or 

early summer of 1970 that you were robbed? 

A Yes, we were robbed twice. 

(j You? 

A Yes, I was. 
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Q On a delivery? 

A A delivery to the bank; going to the bank, not 

a bagel delivery. 

Q You were robbed on the way to the bank? 

A Yes, right in front of - - on the side of the bank. 

Q How did this come about? 

A I was making a drop to the bank and I got held up 

right at the bank. It is all in the police record. 

Q By whom? 

A A gunman. 

Q A masked gunman? 

A It is in the police records. I don't remember 

what I said to the police officers. 

0 Do you recall having a conversation with 

Mr. Reiachler about making an insurance drop? 

A No. 

Q Did you have a conversation with Mr. 

Reischler - - do you recall any kind of conversation? 

A About this insurance drop that you are calling 

something? 

0 Yes. 

A No. 

U You don't recall that. 

Now, when you got robbed you got insurance 
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back; is that rights 
A Yes, we did. 

{j How many times over the past two or 

three years, past three years have you had conversations 
with Mr. Benjamin Schwartzberg? 

A Maybe three times, four times. 

g Where were you when you had these 

conversations? 

A I spoke to Mr. Schwartzberg in his bakery and 

yesterday and today. 

q You spoke to him yesterday? 

A Yes, I did. 

q Do you recall having a conversation - - 

THE COURT: Excuse me. 

Is this an appropriate point to break? 

I think the jury is getting somewhat weary. 

MR. SHANLEY: Yes. 

THE COURT: Ladies and gentlemen, do 
not discuss the case. Keep an open mind. 

I want you Lack at 2:00 o'clock but 
rather than come up here to the regular jury 
room would you mind reporting to the jury 
room downstairs and the jury clerk can tell 
you when I need you because I may be working 


• ** 
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THE WITNESS: At 6:00 o’clock to 10:30. 

MR. KESTNEBAUM: 6:00 o'clock? 

THE WITNESS: 4:00 o'clock till 10:30. 

THE COURT: All right. 

Bring in the jury. 

(Jury entered jury box at 2:20 P.M.) 

STEVEN MICHAEL LEVY, having been previously 
duly sworn by the Clerk of the Court, resumed the 
witness stand and further testified as follows: 

CROSS-EXAMINATION 

BY MR. SHANLEY (COAT'D.): 

U Mr. Levy, how many tiroes in the past three years 

have you talked to Mr. Benjamin Schwartzberg? 

A Approximately four times. 

Q Yesterday was one? 

A Yes, sir. 

Q The day before yesterday? 

A NO. 

0 Yesterday was one, this morning was the 

second time? 

A Right. 

Q What were the other two times? 


A 


In his bakery 
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& W.us.i was this? 

off hand - - you have the record, 


because I 


spoke - - 


I believe, 
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(j I am asking for your recollection. 

A I am bad on dates. Say, a year ago - * wait - - 

two years ago maybe. 

0 What year? 

A I'm not sure. It is just - - I remember where I 

was workino, I couldn't tell you the date. Maybe a year 
and a half ago. 

0 Was it 1972? 

A I am very bad at dates. 

C Well now think and see what you can 

recollect. 

You have a distinct recollection of two 

conversations. 

A More or less. 

Q Let's pin it down. Was it 1972? 

A I think the summer before last. 

C The summer of 1972? 

A 1 think so. 

Q When was the other conversations? 

A The same time or within a couple of weeks or a 

week, I believe. 
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98 Levy - cross 

u And those are the only times you have 

seen or talked to Mr. Schwartzberg? 

A I believe so. 

g The summer of '72, two occasions and than 

yesterday and today? 

A In the last few years,but when we were in business 

I spoke to him. 

g Before the unpleasantness in July of - - 

I am not talking about that but after? 

A Yes, approximately four times. 

Q What did you talk about this morning? 

A Just general questions and answers. 

q Talking about the case? 

A Yes. 

g Did Mr. Schwartsberg subpoena you? 

A No. 

g He called you? 

A Yes. 

0 And you called him? 


A Yes. 

g You are a friend of his? is that right? 

A Yes, I'd say a friend? an acquaintance friend. 

0 You came in to testify and tell the truth? 
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A 


Yes, I did. 
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j k., 31 old he tel] you - - talking about 

ttiiH iaiit conversation this morning - - what diJ he tell 
yo j anu what did yr>u say to him? 

A he nr.nttoned something to the effect that there 

wa.-j some testimony given in this trial that were lies. 


asked me the same questions and T answered it to the 
test of ;r.y knowledge, the truth, and they were contradictory 
to the answers he hoard. 

i. What were the questions he asked? 

A Jne question was the threat - - 

Q What? What did he ask you? 


A The threat. fie was supposed to have threatened 

somebody and ht' was supposed to have- had a meeting - - 
we were supposed to have a nreeting about the threats. 
This was alieood at the trial. 


And he asked you to come in and tell the 


truth about that? 


Yes . 


•j Ar.d what else did he ask you about? 

There was another question or two in general, 
v* What did you talk about yesterday? 

He asked If I would mind coming in and telling the 


truth. 


Did he call you? 
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2 

A he called ny house and then he came over to my 


3 

house. 


4 

q And you had a conversation with him last 


5 

night? 


6 

A Yes, sir. 


7 

Q That is the only time you talked to him 


8 

about the case, those two times? 


9 

A Yes. 


10 

g The other two occasions that you saw him, 


11 

July 1972 or the summer of 1972, what did you talk about then? 


12 

A Just that I heard what was going on. 


13 

I went in to buy bagels and I saw hir and we 


14 

discussed what was going on. I asked hin I didn t 


15 

know exactly what was going on in general, just by hearsay, 


16 

by me speaking to Phil - - > 


17 

q Pardon? 


18 

You had a conversation with hin. Tell 


19 

us what the conversation was about. 


20 

A I couldn't tell you exactly what I said, just in 


21 

general, what was going on. 1 wanted to know. 


22 

<2 He wanted to know? 


23 

A I wanted to know. 


24 

0 Did he tell you what was going on last 


25 

summer? 







Levy - cross 


You have no specific recollection of 



any conversations at that time? 


'j How about the other occasions? 

Nothing specific, just generally. 

0 Those are the only times? 



Have you ever been to Mr. Eugene 


Steinberg's house? 


A Yes, I did. 


When was that? 


A Oh, again with the dates. 

I think after we went out of business. 

Q In the fall of 1970? 

A Could be. I am not sure of the dates. 

Q Do you recall having a conversation with 

Mr. Eugene Steinberg and Darrell? 

A Not anything specific. 

I think we discussed something to the effect that 
the records were all messed up and he was supposed to have 
had records i .1 his basement that ho took fror< tae business 
That's all I remember. 

q Do you recall being there in the fall of 
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1970 and go you call having a convocation with Mr. 

Lugene Steinberg? 

A I was there. I think his wife was there at the 

time and I think hia mother-in-law. 

i y Do you recall telling Mr. Gene Steinberg 

you had just seen Mr. Ben Schwartiberg? 

A Just seen hum? 

q Just seen him. 

A If it was the statement 

q Do you recall saying that? 

A No. 

0 do you recall telling Mr. Steinberg that 

Mr. Schwartzberg told you that he ha. no grudge again.t 
you but h. only v.a «d at Phil Rei.chl.r7 Do you recall 

telling Mr. Steinberg that? 

A NO. 

Q DO you recall telling Mr. Steinberg that 

' was mad at Phil Rei.chler bec.u.. he toot the bu.ln... 

20 away from him? 

21 A N °* 

o YOU have no recollection of that conv.r.ationl 

22 

a I just told you what I remember saying but that 

23 * 

wasn't in our conversation. 

C you have no recollection of that convocation 
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103 Levy - cross 

is that correct? 

A I told you T spoke to hir. - - 

Q Yes or no? 

A I have a recollection of part of that conversation. 

, You have a recollection that Mr .Schwartzberg 

(cold jou he was rrad at Mr. fceischlei for taking his accounts? 

h Nc-. 

* Directing your attention to the sane year, 

the same period of tire, do you recall being at. Mr. Stcin- 
berj's house again on another occasion? 

A Off hand, I couldn't tell you. I could have been 

there. I hav*' no idea. 

r Do you recall having a conversation with 

Mr. Darrell Steinberg and Gene Steinberg about Mr. Schwartx- 
berg and the trial? 

A No, none. 

$ Do you recall tolling Mr. Darrell Lteinberg 

the only reason it is a federal case is because the flour is 
in interstate commerce? 

A 1 nevei said anything about that because I know 

nothing about law. 

\j bo you recall telling him that Mr. 

.Icnwartxuerg told you thit? 

A Tnat aen't said, either. 
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q It was not said? You have a definite 

recollection that it was not said? 

A Definitely. 

Q Do you recall after having that conversation 
going to Mr. Schwartsberg's office? 

A No. 

Q Mr. Schwartzberg lives right around the 

corner from the Steinberg's; is that correct? 

A Yes, he does. 

q Do you recall leaving Steinberg's house, 

going to his office and going upstairs to Mr. Schwartzberg s 
office? 

A No, I do not recall that. 

MR. SHANLEY: Excuse me for one minute. 

(Pause.) 

q So you have no recollection of these two 

conversations on separate occasions with the Steinbergsi 
is that right - - in the fall of 1970? 

A I have recollections of the conversations. 

Q But your testisony is you never went to 

Mr. Schwartsberg's office? 

A I did go to his office. 

q At thet time? 

A Whenever I went to Mr. Schwartzberg•s office I went 
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home right afterwards because I had bagels and there was 
no reason for me to go to Mr. Gene Steinberg's house. I 
was going to Mr. Steinberg's for a reason. To get something. 

Q To pump information from him? 

A No. 

Q Weren't you going there on Mr. Schwartzberg's 

behalf to find out what was going on? 

A No, I did not. 

0 Now, you testified before that you worked 

in the bakery at 2144 all summer long; is that right? 

A Yes. 

Q Every day,I think you said? 

A Yes. 

U You are sure of that? 

A Yes. 

0 You testified on direct examination that 

you never heard Bennie referred to as vicious or "Bennie 
the Boitiber" or the "Torch" and you testified that you had 
no conversations about the character or reputation of Ben 
Schwartzberg? 

A I could have said something like that to Mr. 

Rcischler because that's what Mr. Reischler - - 

Do you want to change the testimony? 


25 


MR. KESTNELAUM: Let the witness 








106 Levy * cross 

finish the answer. 

THE COURT. Yes. 

MR. SHANLEY! The witness - - your 
Honor, Z asked what he testified to on direct. 

0 Do you want to change - - 

THE COURT: The witness is entitled to 
finish the answer. You cut him off in the 
middle of an answer, I believe. 

A (Continuing) When you asked me did I testify or 

tell the grand jury - - 

Q On direct examination with Mr. Kestnebaum 

you testified that you had never heard him referred to as 
vicious, "Bennie the Bomber" or "Bennie the Torch." 

A On the street, no. 

MR. HksTNEBAUM: May we have the 
question and answer reread? 

THE COURT: I think it will go more 
quickly if you let the witness finish. 

Q Do pop recall testifying - - 

THE COURT: No, no. 

MR. 8KANX£Y: I will withdraw the 
question and start again. 

THE COURT: All right. 

MR. KBSTNkBAUM: May we have it read? 
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2 iTr. COURT: No, no. Let’s not quibble. 

3 g Did you testify on direct examination 

4 in this court that you never heard Mr. Schwartzberq 
' referred to as "Bennie the Bonber" or "The Torch"? 

6 |i a From the outside, no. But I heard allegations 


7 tro;. ihil. Mr. Reischler, on a few occasions. 



C Do you want to change your testimony then? 

A This is what I am saying. 

MR. KESTNEBAUM: Counsel is arguinq 

with the witness. 

THE COURT: I think it is an appropriate 
question. 

g Now, what would you like to testify to now? 

A Say the question again. 

Q As to whether you ever heard him referred 

tc as vicious - - well, start with that one. 

A Not vicious but Phil did not exactly get along - - 

g I am asking - - please. 

MR. SHANLEY: Your Honor, I ask tho 
answer stricken and I ask the witness 
bo responsive to the question. 

TliF, COURT: Put the question again. 

Try to answer the question, please. 

THE WITNESS: Did l ever hear of him 
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0 you recell being asked these questions 

and giving these answers? 

"I? Do you know Mr. Schwartzbcrg's 
reputation to be in the industry? 

"A Excuse me? 

"C Do you know Mr. Schwartzberg 'a 

reputation to be in the industry? 

"A Very bad reputation” - - 
MR. KESTNEBAUM: What page? 

MR. SHANLEY: Page 3. 

w "Ci When you say 'bad' what do you mean? 

"A There are things that went on in the 
last couple of years that were never proven that 
he did but he was accused by different people, 
burning stores and things of that nature." 

Do you recall being asked those questions 
and giving those answers? 

A If it is written 1 must have said it. 

0 Was that a true statement? 

A True in the sense - - 

U Was it true? 

MR. KESTNEBAUM: I believe the witness 
is entitled to give a full answer. 

(J You testified on direct - - 
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THE COURT: Excuse me. There is an 
objection. Mr. Shanley. 

The objection is overruled. I think 
it calls for a yes or no answer. 

A Can you state that again, please? 

C Was that a true statement that you made 

before the grand jury under oath in this building? 

A If - - it's the truth of what I heard. 

Q You heard? 

A Right. 

MR. SHANLEY: Page 5, the following 
questions and answers: 

"0 Do you remember conversations 
you had with Phil Reischler and others on or 
about that time?" 

Referring to July of 1970. 

H A Yes. 

"Q What was the general consensus of 

opinion? 

"A Well, we thought maybe it could 

be him." 


25 


Meaning Mr. Schwartsberg. 

"Q Why did you think that? 

"A Being we took some stores away and 
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2 this was his method of operation. 

3 ”0 Was there any conment either out 

4 loud or in your mind generally concerning Ben 

5 Scnwartzberg's reputation in the industry? 

6 *'A Yes, there was. 



"Q Was there any indication that Ben 
Lchwartzberg was capable cf doing this? 

"A Anybody is capable of doing it. 

"Cl Was Ben particularly capable? 

"A Yes, he was on the top of our minds. 

"0 Did Philly Reischler indicate to 
you and the others that he was nervous about 
what ecu'A possibly happen to his store and 
business? 

"A We were all nervous because that 
was our livelihood of course and we just - - 
something went wrong and we just prayed it 
wouldn't happen again." 

Did you give those answers in response to 

those ques.;-ons? 

A Yes, 1 did. 

(J Was that the truth? 

A It is the truth in the sense - - 

Q Was that the truth? 
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i; i 

Levy - croso 


2 

h 

Cf -hat 7 heard. The truth of what 3 heard. 


3 

| 

Q You don't like Phil Keisch’er, do you? 


4 

A 

He is a friend of mine. 


5 


fj Is he still a friend of yours? 

6 

A 

Yes. 


7 


0 Now, you have had time to think, Mr. Levy: 


3 

how many 

i 

times over the past couple of years, two years, 


1 

9 | 

have you 

seen Mr. Schwartrberg and talked to him? 


10 

A 

I told you, four times. 


11 


Q Apparently, Mr. Levy, since the time you 


12 

testified before the grand jury and the time of your direct 


13 

testimony this morning you forgot about Mr. Schwartsberg * s 


14 

reputation; is that right? 


15 

A 

I guess so. 


16 


Q When did you forget; do you recall? 


17 

A 

what do you mean? 


18 


Q When did you forget about his reputation? 


19 

A 

The time that I went before the grand jury - - 


20 


0 When did you forget about his reputation? 


21 

A 

Between the grand jury and now. 


22 


Q Can you approximate the year? 


^ 23 

A 

No. 


24 


0 Was it 1972? 


25 

i_ 

A 

Can 1 explain something? 







Levy - cross 
Was it 1972? 


I don't know. 


When did you forget that you knew his 


reputation in 1971? 


I don't know the date. A lot of things happened - - 
MR. SHANLEY: Thank you, Mr. Witness. 

THE WITNESS: Can I explain? 

MR. S11AN LEY; Excuse me, your Honor. 

(Pause.) 


T take it you never socialized with 


Mr. Schwartzberg? 


No, I did not. 


You came up here because you wanted to do 


the right thing? 


Yes. 


MR. SHANLEY: I have no further 


questions. 


REDIRECT EXAMINATION 
BY MR. KESTNEBAUM: 


0 Now,Mr. Levy, you testified this 

afternoon about certain names and the reputation of the 
defendant Schwartzberg, have you not? 

A Yes, I did. 
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1 

Levy - redirect 


2 


il 

From whom did you hear that? 


3 

A 

Mr 

. Reischler. 


4 


Q 

When I questioned you this morning and 


5 

asked 

about 

the reputation of the defendant - - 


6 I 



MR. SHANLEY : Your Honor, I object 


7 


to 

this. This is not new matter. He 


8 


testified on direct and the cross-examination 


9 


was directed to what his testirony was on 


10 


direct. 


11 



THE COURT: I will allow the question 


12 


to 

be finished. 


13 


Q 

When I questioned you this morning and 


14 

asked 

with 

reference to the defendant's reputation did you 


15 

understand my question to mean the outside or Mr. Phil 


16 

Relschler? 

• 


17 

A 

I 

took it as the outside. 


18 


0 

Then, whatever bad you have heard about 


19 

the defendant came from Phil Relschler? 


20 



MR. SHANLEY: I object to the leading. 


21 


This is his witness. 


22 



THE COURT: No. 


23 



Go ahead. 

> 

24 


C 

Is that correct? 

l_ 

25 

A 

Yes. 
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£jy cne way, you are aware of the fact 
there were broken windows in the store on Utopia Parkway? 
A *08 . 

A You had a one-fifth piece of this; 


6 approximately? 


1 

[ 8 

9 

r 10 

11 

12 


14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


a Yes. 

^ How about other stores along Utopia Farkway? 

MR. ShAIiLEY: I object. This is 
now natter which is not proper for redirect. 

THE COURT: You are right but 1 will 

allow it. 

Gc ahead. 

'j How about the other stores i.i tne area? 

Did you notice? 

A There was numerous stores with windows broken. 

We weren't the only ones. 

MR. KE5TNEBAUM: That's all. 

Thank you. 

THE COUPT: Anything further? 

MR. FHANLEY: No. I have nothing 

further, your honor. 

THE COURT: Thank you very much. 

Next witneca. 


25 
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Gaciman - direct 


2 

3 

4 



A ? N Z Y GAD M A N , called as a witness, having 

first been duly sworn by the Clerk of the Court, 
testified as follows: 


,i 

* 

i 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


DiRLCT LXAKXKATXGN 
BY MR. hbSTNEBAUM: 

0 What is your business or occupation? 

A National general manager of a company that 

distributes or leases bagel-making machinery. 

Q What is the name of that company? 

A Thompson Bagel Machine Manufacturing Corporation. 

Q where is their office? 

A The home office is in California. The New York 

office is in Plainview, Long Island. 

Q You are in charge of what area? 


17 


A 


National. 


18 

19 

20 
21 
22 

23 

24 

25 


Q Does your company sell bagel machinery 

throughout the country? 

A Yes, we do. 

0 Did you ever sell any machinery to the 

defendant? 

A Yes, I have. 

0 For how long have you been doing business 

with him? 
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Gadman - direct 


2 

A 

Approximately five years. 


\ 


Q Did he always pay you? 


4 

A 

Without a question. 

« 

1 5 


Q Do you know people in the bagel industry? 


i 6 

A 

Just about everybody in the bagel industry. 


f 7 


q Did you ever hear him referred to as 


8 

vicious, dangerous, "Bennie the Bomber" or anything like that? 


i 

9 

A 

No, I never have. 


f 10 


(j Now, you are aware of the fact - - by the 

• 

1 

way, 

you were doing business with the defendant for three 


12 j 

j years or five years? 


13 

A 

Five years. 


14 


0 You saw him in 1970, did you not? 


15 

A 

Yes. 


16 


Q And you saw him in 1971? 


17 

A 

Yes. 


18 


Q Did you see hiir in the summer of 1971? 


; 19 

A 

Yes, I did. 


20 


Q Where did you see him? 

1 

21 

A 

I had seen him in the North Shore hospital. He 


22 

was 

there recovering from a heart attack. 


’ 23 


w Did you take care of his business then? 

t 

24 

A 

Oh, yes. 


25 


q So, there was a mutual trust between the 

1 
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2 

two of 

you? 


1 

3 

A 

Yes. 


1 

4 ! 


Q 

Even while recovering from this heart 

c 

J 

attack? 



6 

A 

Yes. 


7 


Q 

Were you ever called in by 2144 Food 

8 

Corporation, this, on Utopia Parkway, about machinery? 

9 

A 

Yes - - 

well, I wasn't called in. They had not 

10 

incorporated at 

that time but I had a meeting prior to 

11 

them going into 

business with that group of people. 

12 


C> 

Do you recall who you spoke to? 

13 

A 

I can' 

t remember their exact names but Darrell - - 

14 

I don' 

t remember his lest name. 

15 


Q 

Steinberg? 

16 

A 

Yes. 

•* 



Q 

Does the name Philip Reischler ring a bell? 

17 




18 

A 

Philip 

Reischler, Darrell Steinberg’s father - - 

19 


0 

Eugene; is that his name? 


A 

Yes. 


20 




21 


0 

Do you remember a Mr. Levy? 

A 

Mo, I 

don't remember a Mr. Levy but it is possible. 

22 




23 

There 

quite a few of them; at least half a dozen. 


Q 

What was the purpose of your meeting with 

24 




25 

them? 
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A We were discussing their planned business venture 

ana whether we would, my company, would be willing to 
supply their, with the necessery equipment and technical know¬ 
how to help them establish their business. 

MR. SHANLEY: 1 would object to 
this line of questioning. I don't see¬ 
the relevancy of it. 

THE COURT: It is used to establish 
the basic relationship. I will allow *t. 

MR.SHANLEY: It ie also hearsay, 
your Honor. 

THE COURT: Well, no; not in this 

context. 

I take it you are going to move to 
a critical portion? 

MR. KESTNLBAUM: I am going to 
qualify the witness as an expert in a moment. 

(j Do you pass on credit and financing for 

bagri manufacturers? 

A In some Instances, yes. 

0 Is that throughout the Uniter*. States? 

A Yes. 


With how many bagel manufacturers do 

you do business? 
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12C Cacimar. - direct 

A In and around a hundred. 

0 Throughout the country? 

A Yea. 

0 Are you in charge of financing and credit 

for these hundred companies? 

A Yea. 

0 It is part of your duties? 

A Yea. 

Q When you were called in by Phil Reiachler 

fc Co., that waa the beginning of 1970 or thereabouts? 

A In and around that time. I couldn't remember 

exactly. 

0 Did you inquire as to their financial 

set-up? 

A Yes, I did. 

Q Do you recall what they told you? 

A Well, to the best of my memory they had approximately 

$50,000 among the group of people I had met with and they 
were hoping to take a portion of this money and put it down 
against equipment and leave some surplusage for operating 
capital. 

Q Yes? 

A There was another gentleman there that I just - - 

the name - - Mr. Teitel - - yes, he was present st that 
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meeting and was tailing from a point of not being involved 
but being involved. He just wouldn’t commit himself as to 
his position relative to the proposed business but he did 
say that he was going to assist financially with the set-up 

of tills bagel bakery. 

M?<. b HAN LEY t Same objection, your 

honor. 

THE COURT: I do not want to go into 
all these details. 

MR. KESTNEBAUM: This is just as an 
expert into the possibility of success of 
this venture by someone. 

THE COURT: Then let’s get to it. 

Let’s not get involved with the other people 
involved. 

q What did you do about the request of 

these people for machinery on credit? 

A We checked into their background and business 

record and what I could find out as far as general knowledge 
in the industry and it was my decision at that time that 
these people were not in the position to take on the 
venture they were planning to do for a variety of reasons. 

Q in your expert opinion was there any - - 

MR. SHANLEY: He has not been 
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qualified as an expert witness 


THE COURT: For this purpose T 


will take it. 


Was there prospective success for them 


in the bagel business? 


If so, it was slim. 


MR. KESTNEBAUM: Thank you. 


CROSS-EXAMINATION 


BY MR. SHANLEY: 


You are an expert in buying, selling and 


making bagela? 


I am an expert in the setting up, design and 


production of bagels. 


Q You have accounts and things like that? 

I put together bakeries all over the United States. 
Q Have you got outside solicited accounts? 

Yes, I have. 

Q Good. 


Gadman. 


You testified, Mr. Gadman - - G-A-D-M-A-N? 


(Continuing) - - that you never heard 


about the defendant having a dangerous, vicious reputation; 


25 


is thst correct? 
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1 12 3 Gadman - cross 

2 A That is correct. 

3 q Would you change your mind if you heard 

4 ' that he 3pent one year in jail? 

5 MR. KESTNEBAUM: I object to this, 

6 I your Honor. 


7 I MR. SliANLF.Y: The defendant opened 

8 the door as tc the reputation. 

I 

9 THE COURT: Ladies and gentlemen, I 

10 wonder if you would excuse us to have a 

11 private conference for just a few minutes. 

12 (Jury excused at 4;10 P.M.) 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: Is he a reputation witness? 

MR. KLSTNEBAUM: No, your Honor, but 
if the prosecution may introduce evidence for 
that limited purpose only of showing that he 
was known, that people heard of him as 'Bennie 
the Bomber" and so on I think I am entitled to 
show that other people in the industry did not 
hear of him as that. 

Wnat he did in specific instances are 
immaterial. 

THE COURT: das there any specific 
question - - I don't have it in my notes - - 
v.'ith respect to the reputation of this defendant? 
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2 

MR. SHANLEY: My notes, your Honor, 


3 

Indicate - - and I don't take the moat 


4 

■r 

perfect notes in the world - - "Have you 


5 

ever heard that he had a vicioue or dangerous 


6 

reputation?" 


7 

MR. KESTNEBAUM: That's another way of 


8 

saying he was vicious or dangerous. That is 


9 

in response to what the prosecution has charged; 


10 

that he was a vicious man, a dangerous man. 


11 

I think I had a right to rebut that. 


12 

THE COURT: That evidence was allowed in, 


13 

not to show that he was a vicioue man but 


14 

show the people operating this shop believed he 


15 

was a vicious man which is somewhat different. 


16 

MR. KESTNEBAUM: From what they heard - - 


17 

and I am trying to say that they heard 


18 

wrong or didn't hear that and made it up ~ “ 


19 

THE COURT: You are not trying to show 


20 

he had a good reputation? 


21 

MR. KESTNEBAUM: No. I haven't brought 


22 

that in. I often said "Did you ever hear any¬ 


23 

thing bad about him?" 


24 

THE COURT: Isn't that equivalent to 


25 

asking if he had a good reputation / 
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Mh. KESTNEBAUM: No. And I air. 
entitled to show that someone in the employ 
of this conpany created this reputation. 

To the normal man in the industry 
he was not known as 'Bennie the Bomber." 

THE COURT: Tell me what your questions 
are qoinc to be so I have a good idea. 

MR.SHANLEY: I am going to ask the 
witness whether, if he heard of various arrests 
and convictions of this defendant, whether he 
would have changed his opinion - - not opinion - 
well, yes; his conclusions as to his reputation. 

THE COURT: I think we are going to have 
to get that testimony read back because that 
nay be critical in this decision. 

MR. KESTNEBAUM: May I say, I an quite 
clear that I limited it to the charges that were 
made that he was vicious, that he was "Bennie 
the Bomber" and so on and I think I am entitled 
to show he was not known as being vicious and 
"Bennie the Bomber." 

THE COURT: But you are not trying to 
establish good reputation? 

MR. KESTNEBAUM: Definitely not and I 
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wouldn't argue that before the jury either now 
or on summation. 

ThE COURT: We will have the direct 
testimony read to us. My notes do not show 
general questions as to reputation. 

(Record read by reporter as follows: 

"Q what is your business or occupation? 

"A National general manager of a company 

that distributes or leases bagel-making machinery. 

"Q What is the name of that company? 

"A Thompson Bagel Machine Manufacturing 
Corporation. 

M Q Where is their office? 

"A The home office is in California. The 
New York office is in Plainview, Long Island. 

"Q You are in charge of what area? 

"A National. 

"Q Does your company sell bagel machinery 
throughout the country? 

"A Yes, we do. 

"Q Did you ever sell any machinery to the 
defendant? 

"A Yes, I have. 

"Q For how long have you been doing business 







J 




I 


heart attack. 

"0 Did you take care of his business then? 

"A Oh, yes. 

"Q So, there was a mutual trust between 

the two of you? 

"A Yes. 

"Q Even while recovering from this heart 
attack? 

"A Yes. 

"Q Were you ever called in by 2144 Food 
Corporation, this, on Utopia Parkway, about 

4 

machinery? 

"A Yes - - well, I wasn't called in. They 
had net incorporated at that time but I had 
a meeting prior to them going into business 
with that group of people. 

"0 Do you recall who you spoke to? 

*4 I can't remember their enact names tost 
Darrell - - I don't remember his last name. 

"Q Steinberg? 

"A Yes. 

"Q Does the name Philip Reischler ring a bell? 
"A Philip Reischler, Darrell Steinberg's 
father - - 
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I2y 

”0 lugent; is that his name? 

"A Yes. 

I-o you rorienner a Mr. Levy? 

"A bo, I don't renerier a Mr. Levy but it 
ir, possible. There were quite o few of their; 
at least half a dozen. 

'u '.’hat was tne purpose of your meeting 
with then? 

A We wore discusbing their planned business 
venture and whether we would, my company, 
would be willing to supply then with the 
necessary equipment and technical know-how to 
help them establish their business. 

"NR. bhAKLLY. I would object to 
this line of questioning. 1 don't see the 
relevancy of it. 

THE COURT: It is used to establish 
the basic relationship. I will allow it. 

"MR. SliANLEY: It is also hearsay, 
your Honor. 

•TmL COURT: Well, no; not in thi3 

context. 

I take it you are going to move to 
a critical portion? 




jl 

.! 

1 ? -» 

2 ii 

u 






“MR. KESTNEbAUM: I am going to 



3 : 

qualify the witness as an expert in a moment. 



4 

' 0 

l 

Do you pass on credit and financing for 



5 

bagel Manufacturers? 

i 



6 

"A 

In some instances, yes. 



7 

"Q 

Is that throughout the United States? 



•i 

"A 

Yes. 



I* 

9 

II 

"Q 

With how many bagel manufacturers do 



10 | 

you 

do business? 



11 I 

"A 

In and around a hundred. 



12 1 

"Q 

Throughout the Country? 



13 

"A 

Yes. 


• 

14 

"Q 

Are you in charge of finanolng and credit 



15 

for 

these hundred companies? 



16 

"A 

Yes. 

i 


17 

■Q 

It is part of your duties? 


IB 

H A 

Yes. 



19 

“Q 

When you were called in by Phil Reischler 



20 

& Co., that was the beginning of 1970 or 



21 

thereabouts? 


s 

22 

"A 

In and around that time. I couldn't 



23 

remember exactly. 



24 

"0 

Did you Inquire as to their financial 



25 

BOt- 

up? 




•A 

Yes, I did. 
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12 

13 

14 

15 

16 

17 

18 

19 
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"U Do you local1 what they told you? 

"A Well, to the best of my memory they had 
approximately $50,000 among the group of 
people I had met with and they were hoping to 
take a portion of this money and put it down 
against equipment and leave 3ome surplusage 
for operating capital. 

"C Yes? 

"A There was another gentleman there that I 
just - - the name - - Mr. Teitel - - yes, he 
waj present at that meeting and was talking 
from a point of not being involved but 
being involved. He just wouldn't commit 
himself as to his position relative to the 
proposed business but he did say that he was 
going to assist financially with the set-up 
of this bagel bakery. 

"MR. SHANLEY i Same objection, your 

Honor. 

"THE COURT: I do not want to go into 
all these details. 

'MR. KESTNEBAUM: This is just as an 
* xpert into the possibility of success of 
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"THE COURT: Then let's get to it. Let's 
not get involved with the other people 
involved. 

H Q What did you do about the request of 
theBe people for machinery on credit? 

"A We checked into their background and 
business record and what I could find out ae 
far as general knowledge in the industry and 
it was my decision at that time that these 
people were not in the position to take on 
the venture they were planning to do for a 
variety cf reasons. 

"Q Zn your expert opinion was there any - - 

"MR. SHANLEY: He has not been qualified 
as an expert witness. ^ 

"THE COURT: For this purpose I will 

take it. 

"q Was there prospective success for them 
in the bagel business? 

"A If so, it was slim. 

"MR. KESTNEBAUM: Thank you.") 

THE COURT: Having heard the direct 
testimony we have been read by the reporter, 

I find my notes to be accurate. He did not 




1 


133 


Gadman - cross 



i> (> 4 

make the wunass a general character witness 
for the defendant. He was extremely careful 
and precise and I am afraid,Mr. Shanley, 
that question cannot be asked, 
bring in the jury. 


(Jur/ entered jury box at 4:30 P.M.) 



BARNEY GADMAN , having been previously duly 
sworn by the Clerk of the Court, resumed the 
witness stand and further testified as follows: 

THE COURT: The jury will strike 


13 that last question from its mind, bearing in 

14 mind that the mere asking of a question does 

15 not indicate there is predicate for it. 

16 Continue. 

17 

CROSS-EXAMINATION 

18 

BY MR. SHANLEY (CONT'D.); 

19 

20 Q How long have you been in this job, 

21 Mr. Gadman? 

22 A Six years. 

23 q And you have been - - are you the head man? 

A Yes. 

24 

o For the Plainview office as to this 

25 
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leasing ana selling of equipment? 

A Yes. My job takes me all over the United States. 

q Do you report to anybody? 

A Yes, the president of the company. 

G So you spend a lot of time traveling? 

A Yes. 

Q You spend a lot of time selling - - you 

are selling your product too? 

A Yes. 

q Are you an accountant? 

A Ho, I am not. 

Q Are you an expert in financial affairs? 

A No, I am not. 

Q How many meetings did you have with them; 

with 2144? ^ 

A I don't believe any more than two meetings 

relative to their proposed plans. 

Q And they gave you a proposal and you 

rejected it? ^ 

A They had given me their ideas and thoughts as 

to how they wanted to handle the purchasing and set-up of 
the bakery and what their grand design was in setting up 
this business. 
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And you didn't go along with their grand 
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design, 

I take it? 


A 

do, T did not. 



Did you ever 

talk to Darrell or Phil 


after that - •• during 1970? 

A Well, I had spoken to both of them many times 

cv*-r a period of years at different intervals for different 
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v In 1970 die you ever ask then "I will give 

you business if you want it. If you want niy machinery"? 

A Absolutely not. 

{j Did you ever tell them, since that 1969 

conversation, did you ever tell Darrell or Phil you'd like 
to do business with them? 

A It is a possibility but I cannot remember, yes 

or no. 

Mft.SHANLEY: Thank you. 

MR. KESTNfc&AUM: That's all. 

Thank you. 

THE COURT: Next witness. 

Do you have another witness? 

MR. KFSTNEBAUM: Yes, here he is. 
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h . 5C11URMACK, called as i witness, 
having been first duly sworn by the Clerk of the 
Court, testified as follows; 


5 I' 
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DIRECT EXAMINATION 
BY MR. KESTNEBAUM: 

q Mr. Schurmack, what is your business or 

occupation? 

A I air in sales, bulk flour sales for Standard 

Milling Company. 

q Are you an officer of the company? 

A Yes, I am vice president. 

q How long have you been with Standard 

Milling? 

A About eighteen years. 

q And do you know the defendant, Benjamin 

Schwartzberg? 

A Yes, 1 do. 

0 Can you point him out here? 

(Witness complies.) 

MR. KESTNEBAUM; Indicating the 
defendant, Benjamin Schwartsbcrg. 

Q Did you ever hear of a 2144 Pood 


25 


Corporation? 
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1 I 137 Schurmack - direct 

2 A Yes. 

3 g Do you know the principals of that company? 

4 A Well, I know some of the names but I am not too 

5 familiar. 

0 Do you know Phil Reiachler? 

j) A Yes. 

8 jj 0 The father-in-law? 

1 } 

9 A I met him once. 



sj Do you know Steinberg? 

Yes. 

Q Eugene? 

Yes. 

Q Do you know Levy? 

Yes. 

0 You dealt with the defendant for how long? 

About twenty years or so. 

0 Did he always pay his bills? 

Yes, he did. 

U You sell to how many bagel people? 

I guess about 90% of them, all in the business. 

In the metropolitan area? 

Yes. 

0 Did you ever hear the defendant referred 
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to as 'bennie the borber”? 
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Schurrrac*. - direct 


A NO. 

0 As vicious or dangerous? 

A No. 

C You never did. 

Now, when did you start doing business, 
if you recall, with the 2144 Food Corporation? 

A I guess it must have been about three years ago, 

about 1970. 

q I show you Defendant's Exhibit A in 

evidence and ask you if that refreshes your recollection. 

(Document handed to witness.) 

A Yes. 

q Well, now, that account runs until when? 

A It finishes on September 14, 1970. 

0 And how much was owing to your company then? 

A $5102.30. 

Q Now, did there cosa a time when you put 

2144 oa a C.O.D. basis? 

A Yes, we did. 

0 When was that? 

A I would say we put them in some time in August, 

before the end of the year. 

0 When they were on a C.O.D. basis how 

would they pay) cash or check? 


J 
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139 Schurmack - direct 

A Check. 

U Were the checks good? 

A No, the checks bounced. 

0 What is the balance? 

/. $5101.30. 

w Was any of it repaid to you? 

A I believe one non-sufficient check was paid on 

the C.O.D. order. 

C But with respect to the particular 

Lalance, it is still the same? 

A That's right. 

0 It has never been reduced? 

A No. 

0 If I tell you Phil Roischler testified 

here that he kept making payments to you after the failure 
of his company would you say that such testimony - - 

MR. SHANLEY: That is not what Mr. 

Reischler testified. 

MR. KESTNEBAUM: May I finish? 

THE COURT: Go ahead. 

Q (Continuing) Would you sny ouch testimony 

was truthful? 

A It is not. The only monies they paid was when wr- 

sued inem on a not-sufficier.t check on C.O.D. and the judge 
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in one of the Brooklyn courts made them pay and they did 
pt»y it in installments of $400 each and they never filed 
a bankruptcy petition. 

Q And you never got the payment? 

A Not that I know of and I am vice president and 1 

was sales manager at the time. 

0 I show you Exhibit C in evidence and I 

ask you to look at that and would you tell us what that is? 
A Yes. 

This man called us up who happens to be a large 
account of ours, Sarro Baking Company, and he said "Send 
them in a load of flour and if they don't pay you, I will." 
0 Did they pay? 

A They never paid and Z returned the note to Phil 

Sarro and I never pressed it and if it was paid it was 
paid to Phil Sarro. 

MR. SHANLEY: Z ask the answer 
be stricken. 


THE COURT: Z will allow it. 
to your fins became the holder of 


the note? 


A No, he came to me personally and asked me to sue 

on it and Z never did because Phil said he would make a 
deal for his own $3,000 and what happened to it Z don't 
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know hut Standard Milling Company never received a penny 

of this and neither did I. 

q And it is all still owing to this very day? 

A This, yes. I don't know anything about this. 

MR. KESTNEBAUM: Nothing further. 

CROSS-EXAMINATION 
by MR. SHANLEY: 


j Who gave you this? 

A which one? 

q The $3,000 note. 

A Philip Sarro. 

q He gave you that? It was signed? 

A Exactly the way it is. 

0 When did ha give it to you? 

A He gave it to me about six or eight weeks after 

they went out of business. 

q You put him on C.O.D. some time in August? 

Did you know that they were closed at the end of July? 

A whenever they closed - - 

q Answer the question. 

A I don't know what date they closed. 

a Your testimony was that you put them on 

C.O.D. in August? 









573 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


142 Schurnack - cross 

A No - - 

Q You'd like to change that testimony? 

A To put it on C.O.D. on the last three or four 

orders, whenever that was, before they closed. 

Q Is there anything else you'd like to 

change? 

A No. 

u You are sure. 

You do business with Mr. Schwartsberg; 

is that right? 

A I haven't sold him in the lest few months. 

Q You ere a seller to him or you were e 

seller to him? 

A The company was a seller to him and then the last 

couple of years Z personally handled the account. 

Q Whose accoixnt? 

A Mr. Schvartsberg's. 

Q Do you know all the accounts you are 

selling to right now? 

A Every ecoount? 

0 Yes. 

A NO. 

Q You sell to Bagel Stop? 

A We may. We hive about eight or nine selesmen in 
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Schurmack - cross 


the metropolitan area covering a lot of this trade. 


Is there any way you can check to see if 


you sell to them? 

A Oh, yes. Anything sold in this area there would 

be a record of it in the New York office. 

What is your best recollection? Do you 

sell to Papal Stop? 

A I have no idea. 

(j have you heard of Bagel Gtop? 


KR. SHANLEYj Thank you. 

Nothing further. 

MR. KESTNEBAUM: One or two more questions 


REDIRECT EXAMINATION 


BY MR. KESTNEBAUM: 


q Would you look again at Defendant's 

Lxhibit A and see if there are any entries for the month 
of August you testified.to? 

A There would be two non-sufficient checks; one of 


$800 - - 


C What is the date of that? 

A It is hard to see the date on it. It is the 12th 

of something. It could be August. It could be September. 
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It doesn't show The Xerox is very poor on that. 

The next one is September 14. 

it Don't you see a ditto here showing it is 

August again; August 12? 

A Oh, yes. The ditto means August 12. 

Q So you have two transactions in August 

and one entry for September; is that right? 

A Right. 

Actually, you have a remittance hers of $427.00. 
Then it bounced and showed up again. 

q That is the same transaction, a no-good 


check? 

A Or it could have been a C.O.D. that was paid and 

did clear. It could have been 50 bags and we were paid 
and one cleared and one Wes' bounced back. 

q Now, the August 12 entry, is that what 

you took Mr. Reischler to the Criminal Court on? 

A Yes. 

q You collected it in the Criminal Court, 

City of New York? 

A Yes. 

q That was some time in August of 1970? 
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We didn't get to court until some time in '71. 
Q That is when you got your money? 
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Schurmack - redirect 
We got it ir. partial payments. 

MR. KESTNEBAUM: That's all. 

MR. SHANLEY: One more question. 
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bY MR. SHANLEY: 
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q You got that money? 

That $800.00 we collected. 

MR. SHANLEY: Thank you. 
THE CO’tRT: Thank you very 
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REDIRECT EXAMINATION 
BY MR. KESTNEBAUM: 

q Dut you didn't get the rest of your money. 

MR. SHANLEY: Your Honor - 

THE COURT: Thank you. 

Next witness, please. 

MR. KESTNEBAUM: I have no more 

witnesses at this point. 

THE COURT: Do you havt a witness 

to call? 

MR. SHANLEY: I have a number of 
documents which I have to explain to the jury. 

THE COURT: Of course and you will have 
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opportunity to do no. However, do you have 
any witnesses? 

MR. SHANLEY: No. 

THE COURT: Government reste? 

MR. SHANLEY: Yes, your Honor. 

MR. KESTNLBAUM: My motion but I 
will snake it informally later. 

I will withhold my motion while the 

exhibits are going in. 

THE COURT:Are you presenting any 

other witnesses? 

MR. KESTNEBAUMi No, your Honor. 

The defense rests. 

However, your Honor, I will have but 
one witness. I will- have one witness tomorrow 
morning. 

THE COURT: Can't he get here today? 

MR. KISTNEBAUM: He was here today. 

I will have him here the first thing in the 
mr rning. 

THE COURT: All right. 

MR. SHANLEY: At this time I can explain 

some of the documents. 

THE COURT: By all means. 
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MR. SHANLEY: Thank you, your Honor. 

Ladies and gentlemen, counsel for 
defendant has graciously - - 

MR. KESTNEBAUM: Your Honor, may I 
interrupt for a moment? The defense rests. 

THE COURT: Very good. 

Explain the documents. 

MR. SHANLEY: Counsel for defense 
permitted me to put these documents into 
evidence reflecting a series of bagel deliveries 
and graciously did not put the government to the 
task of proving the bagel transactions and so I 
will attempt to explain them to you, ladies and 
gentlemen. Of course, the exhibits are here 
for you to see. 

There is one exhibit, Government's 
Exhibit 8,which has to do with business transactions, 
basically 2144. It is simply a certificate 
from the State of New York, Department of State, 
which indicates the 2144 Food Corporation was 
in fact a corporation in 1970. It is an official 
rocord of the Department of State. 

Then we have a record of the Manufacturers 
uanovir Trust Company which is Government's 
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Exhibit Number 45 which is simply a record 
they keep in the normal course of business 
which shows Mr. Benjamin Schvartsberg is 
authorised to sign checks for the Star of 
David Dagel Corporation and that is a record kept in 
the normal course of business of the bank. 

Then, Government's Exhibits 1# 2, 3 
and 4; a series of documents. Each one would 
reflect deliveries and sales, sales by Staple 
Trading Co. and deliveries to Bagel Stop-2144 
Pood Corporation of R.-Dex S50, which is a 
flour, as the witness testified, is a flour 
used in the making of bagels and there are four 
such deliveries from Lackawanna Warehouse in 
Jersey City dated February 14. This is the top 
date on the document. This is the date of the 
invoices; February 10, February 19, March 3 and 
July 10 and these reflect deliveries and sales 
of R-Dex 550. 

Then we have Government's Exhibits 6, 7, 
5 and 8 which are once again records kept in the 
normal oourse of business and these records were 
obtained from Mursk Brothers Inc. in Edgewater, 
New Jersey and they reflect deliveries of flour. 







1 


149 


58 0 



pep flour to 2144 Food Corporation from a 
warehouse in Edgewater, New Jersey and it was 
delivered to 2144 and they were delivering it 
for Standard Milling Company in New York, but 
they have a warehouse from where their shipments 
are made and J will give you,once again, the 
dates on top of the document; June 5 for Exhibit 7: 
June 22 for Exhibit 5; and there is another June 
22 for Exhibit 6. The underlying documents will 
show tnat the deliveries were not on the same 
date although two invoices indicate that and the 
last one for July 8, 1970 which indicates 
deliveries and then on the other side of the 
coin, Exhibit Number 46 which is from, the Standard 

Milling Corporation, their invoice 
reflecting these four different deliveries and 
sales, these invoices reflect the fact that it 
was delivered to the corporation and that they 
were paid for. That is Exhibit Number 46. 

As 1 say, these are always here for your 
inspection, should you care to look at them. 


Thank you, your Honor. 

Thl. COLHTs Anything further, gentlemen? 
MR. KLSTNEliAUM: Your Honor, I have 
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Schwartzberg - direct 

rented prematurely. I have a witness I would 
like to testify. He will be very brief and he 
is here. 

THE COURT: All right. 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


TED SCHWARTZBERG, called as a witness, 

having been first duly sworn by the Clerk of the 
Court, testified as follows: 

DIRECT EXAMINATION 
BY MR. KE6TNEBAUM: 

Q Mr. Schwartsberg, what business are you in? 

A I am in the bagel business. 

Q With whom? 

A Star of David. 

Q Where are they at? 

A 67-11 Main Street, Flushing, New York. 

Q Is your father in that business with you? 

f 

That is, your father, the defendant in the case? 

A Yes. 

Q You have a sister? 

A Yes. 

0 Is she in the business? 

A NO. 
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O She'b raising a family? 

A Correct. 

0 And you are? 

A Right. 

j Vou have how many children? 

A 1 have two children. 

0 And she has? 

A Three children. 

Q Do you remember July 16 of 1970 at or 

about midnight? 

A Yes. 

0 Wer» you working at that time? 

A I started to work. I came into the bakery to 

work at about 1:00 o'clock. 

Q That would be the next day, July 17, 

1:00 A.M.? 

A Correct. 

Q Was your father there at that tine? 

A Yes. 

0 Did he do anything then? 

A Yea. Our driver was on vacation and I was working 

for our driver, delivering nights. 

# 

My father told re he would be late at the office. 
He was working there and I asked him if he would deliver 
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some a tops for me and I could com in later. 

q Where 'ere the atopa? 

A The addreaaea? 

q Yea - - well, the naxnea, if you recall. 

A Clearvlew Bakery, Clearview Appetizer, Deniae 

Paatry, Waldbaura No. 57, Francia Lewia Boulevard and one 
located at 154th Street and Ninth Avenue in Whiteatone. 

q Were any of the storea in the area of 

2144 Utopia Parkway? 

A They all were. 

q How far away ia Deniae? 

A I would aay about two blooka away. 

MR. KESTNEBAUM: That*8 all. 

CROSS-EXAMINATION 
BY MR. SHANLEY: 

0 .Mr. Schwartaberg, dd you recall aaking 

your father to deliver or make any deliveriea for you in 
the weeka previoua to that? 

A That waa the firat week of the driver'a vacation. 

He haa alwaya made deliveriea for me when it ia difficult 
for me. 

q Did you aak him to make a delivery for 

you on the night of July 8th of that year? 
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so 


No, I don't believe so. I don't recall. 

0 How about July 9? 

What day would that be? 

0 I don't know the day. 

Well, it makes a difference. Some nights I don't 
I am r.ot sure. 

Q fou just don't have a clear recollection? 


A no. 

0 What were the names of those stops again 

that you asked your father to deliver to? 

A The Whitestone route? 

Q Yes. 

A Denise Pastry, Waldbaum No. 57, Clearviev Appetizer, 

I 

Willets Point Boulevard, Clearview Bakery and Waldbaum's 
at 154th Street and Ninth Avenue, also Whitestone. 

Q Now, Mr. Schwartzber, I take it you are 

very fond of your father? 

A Yes. 
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0 And you would testify in his behalf? is 

that correct? 

A I would testify to the truth. 

0 Well, that of course is what v/c ire looking 

for here today. 


25 


MR. 5 HANLEY : Thank you 
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MR. KESTNEBAUM: Thank you. 

THE COURT: Thank you. 

I have a heavy calendar in the 
morning. I want to check that you don't 
have to come in unnecessarily. 

You have heard all the evidence in 

the case but you have got to get the summation* 

* 

and charge before you begin to deliberate so 
keep an open mind and don't discuss the case 
with each other or anyone else. 

I want you to cone in at 11:00 o'clock. 

I will try to reach you shortly thereafter. 

Good night and have a pleasant evening. 
(Jury excused at 4:45 P.M.) 

MR. KESTNEBAUM: M'.y I make my motion 

for the record? 

THE COURT: Yes, please. 

MR. KESTNBAUM: It is to dismiss or in 
the alternative for a directed verdict of 
acquittal on the ground that there are no issues 
of law involved and/or a fact issue to be 
decided by the jury here. 

THE COURT: Denied. 

MR. KESTNEBAUM: Exception. 
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MR. SHANLEY: I have one or two 

matters to bring up. 

First, as to my motion I made on the 

bail revocation - - 

THE COURT: I don't have enough here 
to revoke bail on the basis of what I have heard. 

MR. SHANLEY: I would ask your Honor to 
direct the defendant to stay away from government 
witnesses. 

THE COURT: Yea. I so direct the 
defendant. Do not go near government witnesses 
ojr make calls to them or members of their 
families. 

MR. SHANLEY: Thank you, your honor. 

We were going to discuss the charge. 

THE COURT: Yes. Do you have any 
suggestions? 

MR. SHANLEY: Well, your Honor, on Page - 
it is an unnumbered page but it is after Page 5 
so it is Page 6 of your Honor's charge when you 
charge on interstate commerce I would respect¬ 
fully request your Honor that it is an incorrect 
charge as a matter of law, 

THE COURT: What do you think I ought to 
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s«y? 

MR. SHANLEY: Your proposed charge 
that they must find that the act of the 
defendant obstructed, delayed Interstate 
Commerce - - no adverse affect need be shown - - 
commerce adversely affected - - or by the 
reduction of the profits of the interstate 
business - - well, your Honor, in the Hobbs 
Act case. United States v. Augello, it is a 
combination; matter of law and fact and in 
Augello, 1971, your Honor, the 2nd Circuit 
charged or said that the correct charge in 
the Hobbs Act was as follows: 

If you believe that - - in this case 
2144 - - purchased goods in Interstate Commerce 
and 2144 was a victim of extortion and as a 
matter of law interstate law was affected. 

In other words, it is not for the jury 
to decide whether there was an affect on 
Interstate Commerce. If they find extortion 
and they find they purchased goods, then, as a 
matter of law, commerce was adversely affected 
and the 2nd Circuit said it was a correct charge. 

THE COURT: I had proposed to amend that 
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charge which - thought wao somewhat misleading 
by providing that Interstate Commerce does 
not need to be reduced. It ia enough if it 
shifts from one purchaser to another. Thus, 
if a flour was going to 2144 and as a result 
of extortion it went to another bagel bakery 
in New York it would then be adversely affected. 

MR. SHANLEY: I still disagree and 
adversity is not in the Hobbs Act. 

We are talking civil rights. This is 
not the commerce involved in the Hobbs Act and 
I have the Augello opinion, your Honor, and I 
would respectfully ask you to reconsider. 

THE COURT t Let me see it. 

(Document handed to court.) 

(Pause.) 

MR. SHANLEY: I think it is on the 
bottom of the page but I forget which page 
number. 

MR. KESTNEPAUM: four Honor, I believe 
they said there thoy wouldn't reverse on that 

charge as I recall. 

THE COURT: They went further and said 


this is a question for the jury. 
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Well, what is the defendant's view? 

It is really not the issue in the case. 

I think you are right. That is what 
the 2nd Circuit has said but I an not certain 
that it what the Supreme Court would say under 
these circumstances of this kind of case. 

It does distinguish in a way a Supreme 
Court case. That is why I was going to add 
that "You must then finally find the acts of 
the defendant affected such commerce." 

Milling was a New Jersey corporation, 
wasn't it? 

MR. KESTNEBAUMj The flour came from 
New Jersey; Jersey City. 

T8S COURTt What was the name of the 

company? 

MR. SHANLEY: Standard Milling. They 
have a warehouse in Jersey. 

MR. KE8TNEBAUM: Their t ffice is in 
the Empire State Building but their warehouse 
is in New Jersey. 

MR. SHANLEY: Then there was Staple 
Trading Company, your Honor. 

THE COURT: Well, Standard Milling. 
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Here is the way I plan to treat this 
problem. The charge on this point will begin: 
You must finally find the acts of the defendant 
affected such commerce. No major disruption or 
obstruction or adverse effect need be shown. 
Interstate Commerce doe6 not need to be reduced. 
It is enough if it shifted from one supplier to 
another or purchaser to another. Thus, if flour 
from New Jersey was going to 2144 and as a 
result of extortion it went to another bagel 
oakery in New York then it would be adversely 
affected. 

MR. SHANLEY: Your Honor - - 

THE COURT: Excuse me. 

It does not seem to me there is a 
serious question about the fact that 2144 s 
closing reduced interstate shipments, shipments 
from Standard Milling in New Jersey to 2144 in 
New York. 

The critical issue is whether the 
defendant's acts, or the fear of him, beyond a 
reasonable doubt caused the closing. 

Satisfactory to the defendant? 

MR. KESTNEBAUM: Yes, satisfactory. 
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THE COURT: I think it take* it out 
of the jury'* hands as a practical matter. 

MR. SHANLEY: As a practical matter 
but I would lika to nota ay exception. 

They should be charged they don't 
have the right to make that decision. Thia 
is the court'a decision to make and if they 
just find there was commerce that ia all they 
have to do. They should not be charged to 
inquire any further. 

I try to take direction from the 

2nd Cirouit. 

THE COURT: I try to take direction 
from the 2nd Circuit but I try to try the case 
so we do^'t have unnecessary reversals. 

MR. SHANLEY* Did you check the charge 
Judge lavatt gave? 

THE COURT: No, Z did not. 

I am not sure the opinion reflects 
hie whole charge. 

Judge Savatt was very careful and he 
would have said more than this opinion reflects. 
You had better be very careful about that. I 
think it is too dangerous to go further and there 



1 


161 


Is no need for it. 

MP.SHANLEYs All right. 

I do havs one or two other - - I 
would like, your Honor, If you could, to put 
in some language as to the reputation of the 
defendant as to instilling fear. It goes to 
the state of mind. 

THE COURT: I have charged half a dozen 
times on that. 

MR. KESTNEBAUM: At least six times. 

THE COURT: If they don't have that idea 

in their heads now, then - - 

MR. SHANLEY: Request Number 11 on Page 9 

of your charge as to witnesses' testimony. 

Perhaps a little more elaboration as I submitted 
in Request Number 11. I feel it is a little 

black and white so to speak. 

THE COURT: Let me see yours. 

(Document handed to court.) 

(Pause.) 

THE COURT: Yes. I will say that or 
something like that. All right. I will put 
in a request for eleven. I normally say some¬ 
thing a little less wordy but I will put that in 
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We have the request. We will just 
bar this to make sure we have it. 

MR. SHANLEY: You nay keep that copy. 
THE COURT: Anything further? 

MR. KESTNEBAUMi Nothing. 

MR. SHANLEY: Nothing. 

THE COURT: Thank you for your help. 
MR. SHANLEY: 11:00 o'clock tomorrow 

morning? 

THE COURT: Yes. Z will try to start 
as soon as Z c.n but I have a heavy calendar. 
Good afternoon. 

* • * 
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Brooklyn, N, Y,, September 21, 1973. 

(The trial was oontinued. Ac jury 
la not prasant.) 

THE COURT* Do we hava any additional 

witnesses? 

MR. KESTNBAUM* We both raatad, your 
Honor, and we are ready to sum up. 

THE court* Za that oorraotT 

MR. SHANLEY* Tea, your Honor. 

THE COURT* All right. 

Bring in the jury, plaaaa. 

(Vnereupon, the jury entered the 
courtroom.) 

THE COURT* Good morning, ladlea 

and gentleman. Nice to see you all on time 
again. Since we hava had such a healthy and 
prompt jury, I don't think there's any need 
for Alternates 3 and 4 to remain here during 
the argument unless you would like to do so. 

Would you like to do so? Would you 
like to remain? Because you will probably be 
relieved. 

All right. Then wa will oowmanua with 
the argument* We will hear from the defendant 
first and then from the Gove rnmen t. 
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The defendant will not have an opportunity 
to be heard after the Government speaks* 

Remember* what the attorneys say is 
not evidence. Yon have heard all of the 
evidence in the case* Bet the attorneys 
are asking you to draw inferences froe that 
evidence* If an attorney should say a X believe* 
or "X know,* you reoognise that it*s not because 
ho knows any more than you do* Too are the 
only ones that know anything about the ease 
now because you only decide it an the evidence 
before you* so they are speaking hypothetically 
to you. 

Proceed* please* 

HR. KBSTNBAUMi Thank you* 

(Mr. Kestnbaum susmmd up to the jury 
in behalf of the defendant i.a follows i) 

MR. KBSTHSAUMt May it’please the 
Court* Mr. Shanley* Mr. Foreman* ladies and 
gentleman of the jury* 

Xt now becomes both my privilege and 
my duty to sum up in this case on behalf of 
the defendant* Benjasdn fchwartsberg* bringing 
into the details of the ease. I want to thank 
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all of you for your attaatlvanaaa during 
tha trial, which haa h a an apparent to mry 
ona, and Z want you to know that Z appreciate 
it and the defendant appreciates it. 

And Z also want to acknowlege tha 
fact that wa'ra all vary fortunate tlMtwa 
have had presiding in this trial — 

THE COURTa Mo, no, please* 

m. KE 8 TNBAUM 1 All right* Z wanted 
to thank the Court for all its attention, in 
any event* 

Mow, as you have keen reeinded, what 
Z say, ndiat Nr* Shanley says, is not evidence 
in the ease* 

The Court is the law department and 
is supreme on the law* Ton are tha feet depart* 
want* You are supreeie on the facts* Your 
determination is conclusive on tha facta* 

There can be no quarrel with it* 

The Government cannot win or loan a 
case* The Goveraamnt haa no right to seek 
more than justice, and if justice is 4 mm, 
it has ne complaint or no quarrel* 

Now, a trial la a quest far tha truth* 
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There is certain ground rules you etart with. 
There's this invisible armour, a presumption 
of innocence, one of the strongeet presumptions 
known to the law that fortifies the defendant. 
That's our system of justice. A man doesn't 
have to prove that ho 1 s innocent. 

As is the case elsewhere, he'e pro¬ 
tected with that presumption which remains with 
him unless the Government were to prove guilt 
beyond a reasonable doubt and, if it doesn't 
establish that, then of necessity, your 
verdict must be one of acquittal. 

And, of oourne, the words "reasonable 
doubt” will be defined to you by the Court. 
Quite obviously a reasonable doubt means 
just what the words implyi as prudent people, 
would you hesitate to accept what has been 
handed to you by the proeecution in this 
case? 

Row, let me examine with you some of 
the evidence. Let me remind you that it is 
your recollection, not stine, that prevails! 
but summing up first, Mr. Shanlay following 
no, without me being permitted to answer him. 
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ha you know, Z mould ba vary 
foolish as a lawyer if Z mars morally dls- 
honaat and try to fdol you by throviag dost 
into your ayas or raising * smoke screen. 

Snoka soraan is a particular oharaetarisation 
of a frustratad prosecutor, and thara aron't 
going to ba any on tha part of tha daf ansa 
in this oasa. 

One of tha most important prosaoation 
witnesses, tha first prosacution witness, was 
Patricia Guse. That's tha young lady who 
said sha had a fight with har parents on 
July 16, 1970, and a van though sha didn't 
work at tha 21-44 Corporation. Sha s o u ght 
permission to sleep thara. Sha was about 
seventeen years old at tha time sad this was 
quite an impressionable matter and, in fact, 

Z venture to say that tha facta of July 16, 
1970 would ba indelibly planted in har mind. 

Nevertheless, sha told you that sha 
oouldn't remember tha reason for tha fight. 

Sha left har home and sought permission, sha 
said, to sleep over at 21-44. 

Wall, maybe sha didn't have any friend 
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she could stay with. She was sleeping over¬ 
night in a food shop locked in. If you want 
to believe that. But I don't think you will 
when we're throuqh considering her* 

Now, it's dark outside, the early 
hours of the morning, and she saw a man, of 
all things, in white. The most conspicuous 
color that stands out like a sore thumb, in 
a grey Cadillac. Another sore thumb. Making 
every sign and move under the sun that would 
make you take notice of him. He'd be turning 
about, he'd been twisting about, acting extremely 
suspiciously. She said. 

And then she saw him go by and she'd 
be speaking to her friend, Diane, who saw him 
go by, and then he finally ignited soawthing in 
the area of the gas tank, which she first said 
was nearest to her on the right side and later 
corrected herself when confronted with her 
Grand Jury minutes that it was on the left 
side of the truck. 

And then she said she phoned the 
pol'Te, The truck was ignited. And she 
went to the back and waited, and the police came 
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and signalled her, rapped on the door, and 
she came and said to the police, to Officer 
Ward, "They have set fire to the truck. There 
it is burning." And he put out the fire* 

And she also said to him, "There he is* Re's 
going by again." And Officer Ward followed 
and annrehended the defendant. 

Well, Officer Ward has said to you 
that isn't so. And, incidentally, whan you 
try to solve a situation like this, it's like 
a jig-saw pusxle. You have to bear all of 
these factors in mind and if pieoee don't fit, 
you'll soon discover why don't they* 

Officer Ward said, "She told me that 
she was employed by 21-44,” She said she was 
not employed. She said she didn't remember 
why she had the argument with her folks, and 
these things have great significance. 

And she said that she told Officer 
Ward, "The truck is on flames," and he put it 
out and he said, "Wo, I had been alerted by 
the radio call that there was a truck on 
fire, Z drove around and saw it and it wasn't 
on fire, and when I parked behind it, Z saw a 
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flame coming out. That was at laast twenty 
minutes after the radio oall." 

Now, why would Patricia give you 
this sort of a story? Officer Ward, a 
oatrolman, had no axe to grind. Re was 
not an employee of anybody. Completely 
honest, as I think most policemen are, and 
he give* you an entirely contradictory story 
from beginning to end. There's a reason for 
that. 

You remember that when we were 
talking about Philip Keioher and Z was asking 
her about why she didn't sleep here or there or 
the possibility of it in his studio apartment, 
net the apartment or home where he limed with 
his wife and three children. But his studio 
qpartment on Woodhaven Boulevard, and Fleet 
Court earns up. 

And r asked her about that and she 
inadvertently blurted out, N I was never there 
overnight." I didn't ask her that, and then 
she said she had been there on two occasions 
for only about a half hour. 
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Philip Reicher got togathar with har in 
the meantime because his testimony corres¬ 
ponded exactly. He said she was only Hurt 
twice and only for a half hour each time. 

Well, I suppose for what they 
must have been doing, a half hour was adequate 
time, and I would also suggest that you don't 
watch a clock at all tines during all of your 
activities. 

But why do I, why would Patricia 
Guse give you a different story than Officer 
Ward, who made a record of it? Why would 
she say to the officer that she was employed 
therei that she was there for security 
reasons, to deteat vandalism? 

She said that because she wasn't 
prepared that night. But that's such a 
stupid reason. That's so ridiculous. To 
think for n moment you would take a seventeen- 
year old girl and put her in a locked-up store 
to apprehend vandels or criminals or anything 
else. 

She gave you a different reason. That's 
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something she didn't know anything about# 
and that's why she was there. 

And she said she was at the front of 
the store and saw the defendant go by in 
his car, I would say that's a proper state¬ 
ment, He had four deliveries in that area, 
Denise Bakeries you will recall was within 
two blocks of the area# and you will also 
recall Teddy# the son of the defendant# said 
that about 1 o'clock that morning he had 
Tom# Pop, Lou drop these off# these orders 
off at those four bakeries# whiah he had. 

Now# Patricia# I would suggest, did 
see the defendant go by# but she wasn't alone 
in that store# and what I'm about to show you 
will establish that cruite conclusively. 

She had someone with her. That someone must 
have been Philip Reicher, You have her story 
about a telephone conversation with him. 

And vou have a couple of members in a group 
talk about telephone conversations# where 
they originated and wound un we don't know. 

Why do I say Philip Peicher wa* in that store? 
Philip Reicher undoubtedly had a date with her 
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at about 1 a.m. 

And she said to bar friend, "Diana, 
oall me at 1 a.m. So if I'm not up then, I 
want to be up." And why would Philip Reicher 
meat her there, whan ha had a studio apartment 
on woodhaven Boulevard? Why not meat her there? 
Wall, there are two reasons for thati 

Number one, if his wife was suspicious 
and called, he'd say "I was at the place of 
business"and he would be there, wouldn't he, 
to answer the telephone? 

THE court* Excuse me, counselor, 

I'm sorry. 

NR. SHANLEYt There's no evidence at 

all in the testimony of this last few statements 
that Mr, Kostnbaum has been making. 

THE courti Well, we understand 

that, but what counsel is doing is asking the 
jury to draw inferences from the evidence 
that was adduced before them,and that kind 
of argument by both sides is permissible. 

You may continue, 

MR. KESTNBAUMt Thank you. 

Now, knowing Philip Reicher as you do 
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and having observed him, isn't it quite 

within the realm of possibility also that he 

may have had someone else stay at his Woodhaven 

Boulevard Fleet Couri apartment? What did he 

have it for? Maybe he had another female 

friond there, he's that sort of a guy. Is 

that a fair estimate of him, having seen him 

and observed him? 

Now, let me show you why there is 
plenty of evidence that he was there. He and 
Patricia Guse see the defendant go by, and 
he's discernible readily in a white baker's 
uniform in a grey Cadillac. No one but an 
idiot, a complete idiot would try to do anything 
at night that wee wrong, dressed that way and 
driving that way, and I don't think the defend¬ 
ant is a complete idiot. 

So then he was in the neighborhood 
making deliveries, and Patricia Guse calls the 

i 

police and said a car is on fire, the truck is 
on fire. 

ilow long could the truck be on fire? 

Paper was found in the tar.k, originating in 
the neck of the oasollne tank. A minute. 
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two minutes? That’s what the fire marshal 
told you. Dear in mind also now that when 
Patrolman Ward came up, he didn't see a fire. 

The fire ignited when he got to the back of 
the truck. Could that fire have been buminq 
for more than twenty minutes? Isn't that 
ridiculous and impossible? Doesn't that 
violate the law of physics? Wasn't that fire 
set by somebody within a minute or two of the 
time the police car drew up and didn't Philip 
Reicher get back into the store just in time 
or he would have boen protected? 

He's got a sort of a mind, you know, 
and if it wasn't that way, for heaven's sake, 
why did Patricia Cure lie to Officer Ward 
about everything? Why did she forget that 
she had an argument with her folks, that she 
was not employed? 

She said flames spread out, spit out, 
and you finally heard that the ultimate damage 
to that truck was $70, and the fire which 
Philip Reichor, the arsonist set, didn’t have 
time to iqnite, and the police were able to 
put it out in no time at all and then the fireman 
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came along and put more water into the tank, 
and you've heard the fire marshal say, and 
If he doesn't know, who would? 

When I asked him how long that fire 
would consume if it didn't hit the gasoline 
tank in a minute or two. 

How, sure they knew the defendant was 
in the neighborhood and then he was making 
deliveries and along came a nolice car, 
undoubtedly with sirens ringing and a fire 
truck. 

Defendant was on his way home after the 
deliveries, wouldn't you -- without being a 
competitor, if you see this truck and this car 
draw up to your competitor's place, wouldn't you 
drive by and look? That's all he did. 

Now, Patricia Ouse said, "There ho is. 
lie's going by .gain," to Patrolman Ward. 

Officer Ward says"that’s not so, that isn't 
true, I got back in my radio car, I signalled 
headquarters that I was back on patrol and then 
I observed the car and I went after it. He was 
going at a moderate rate of speed and I stopped 
him, and he told me he was on his way home," 
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a statement completely consistent with the 
facts. 

And Patrolman Ward said, "Yes, deliveries 
are made at that hour and that there are these 
stops." 

And Steinberg said, "Yes, I used to 
work for Mr. Schwartsberg. He did have these 
stops." And his son said, "Pop, would you do 
me a favor and make these deliveries for me." 

So he was in that area, no question about 
it, and he was attracted by the police car and 
by the fire engine. 

Now, if Philip had succeeded in this 
plan and he was desperate, he was the one that 
was desperate. He couldn't even make good a $62 
check. He was in such desperate circumstances 
he couldn't pay his employees. He was in 
such terrible shape that he was haled into 
the Criminal Court for Issuing no good checks. 
It's a form of larceny under New York law, you 
all know that. 

So we have Philip the larcenist. And 
he got C.O.D. goods on no good checks. Philip 
the swindler. And he had this little on 
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on Woodhaven Boulevard and he apparently 
carried on affairs In hia own bakery. Philip 
the adulterer and Philip the philanderer. 

Now, let m talk a little more about 
Philip. You know, that I don't challenge the 
legality of what waa done, but he waa under¬ 
cutting all the people who worked hard in the 
lnduatry. And all you've heard about the 
defendant Schwartsberg, except for thia, 
hearsay, which I will dispel for you in a 
moetant or two. 

Defendant waa a hard working man 
to people who knew him and did business with 
him. Even the prosecution witnesses told you 
he was a hard working decant man who earned 
his living by blood, sweat and tears, who 
built up his business, but he paid his bills. 

Re see fair and square in the conduct of his 
business. 

Can you say that about Philip Reicher? 
Can you say that about 21-447 Who's crooked 
and who is robbing in this enterprise? Who 
would do anything like that? "Ben the bort>er," 
"vicious, - and all that. Who told you that? 
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Did they produo* a alngla oradltabla vltnau 
who you could bollovo who said that ha waa 
known aa that outsida that plaoa? Z triad 
fee find somi. 

Thaaa paopla told you, 21-44 paopla 
said, wa war* told that* Whara war* tha paopla 
who told thaa that? Why didn't tha Govarnaant 
produoa thaa? 

You know, tha Govarnaant haa a lot aora 

artillary than Z hava* Z'a a alngla praotitionar 

) 

and Z rapraaant a hard-working nan who'a trying 
to aaka a living in tha bakary bualnaaa. Th* 
Govarnaant haa aora raaouroaa than Z hava. 

Why didi't thay produoa tha paopla. Zn- 
daad, why ia it? You hoard ao auoh about tha 
atata of Bind of thaaa partnara. Why la it 
that tha Govarnaant produoad thaa, aaong fiva 
partnara, no ona but Philip Kalahari 

TIB COURTt Bxouaa aa, oounaal haa 

rlaad. 

Ml. S HAN LB YI Wall, your Honor, 1 — 

axouaa aa* 

THB COURTI All right. 

MR. KBSTWBAUMi Govarnaant produoad, of 
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the five partners, only Philip Reieher, and 
' I stand by that statenant. You know it's so. 
Whart was tha father-in-lav? Z produoad Lavy. 
Steinberg wasn't produoad. There was anothar 
partnar who wasn't produoad. But, through tha 
back door, thay tall you thay wara all worriad 
and troublad. 

Yas, thay wara worriad and troublad, 
thay didn't pay thair employees. Thay couldn't 
■aka good ohaoks of $60. Thay oouldn't draw 
any aonay out of tha businass. Thay wara in 
daap trowfcla and wary, vary dasparata. 

I'■ surpriaad thay didn't oat firs 
to tha insida of tha plaoa, nayba tt y didn't 
hows anough firs insuranoa. I don't know. 

But thay wara tha onas, gantlanan, 
who stuck tha willing company. Thay wara 
tha onas who want to thair account and borrowed 
$3,000 at a tine. Thay wara tha onas who 
kept tha defendant waiting for three weeks 
to collect a $63 check. 

And ha had to qo owar to thair plaoa 
of buainass on July 10 to do it. Now, sura, 
ha nust haws bean sore. X think ha night haws 
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■ aid* "You poopla haw a hack of a narva 
doing that to ■», you ought to watch your- 
aalwaand Z would do tha aaaa tiling and 
wouldn't you* on a chock lika that for nar- 
ohandlaaf Zf you waran't paid* if you wara 
chaatad and dafraudod by Mr* Philip Raiohar 
and ooaqpany. Zan't that a normal raaotion of 
an honaat buainaaa nan to a situation lika 
that? 

Z auppoaa a doaan cradltora told than* 
"This ia ia your laat graap.” Zt waa a going 
buainaaa* Thay told you ovarything waa fina. 

Zt waa going vary* vary faat* 

Ona of thair partnars took tha atand 
hara* l*avy* Ha had 65*000 of hia nonay in tha 
buainaaa* And ha told you about it* Ha aaid 
ha know hia annoy waa gona. Ha waan't drawing 
anything* Ha waa in tha habit of aating regu¬ 
larly and ha want back to hia alactrieal work 
and ha aaid that tha dafandant waa not known 
that way* axoapt that ha hoard that around 
21-44* That'a Mr. Philip Raiohar aid ooapany* 

How* ona particularly annoying* appalling 
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thing about thia oaaa la that Mr. Raiohar* of 
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all people, assumed the mantel of innocence 
and holiness, why he said on the witness stand 
when he didn't think I could rebut it? "I paid 
Standard Milling all their money. Sure, wo 
closed owing them $5,102.30, but I paid them 
back, maybe there's a hundred or two hundred 
owing on that. When I signed a check, there 
was money to cover what my partners did." 

I don't know, but then we produced 
the vice-president of the Standard Milling 
Company, if you recall, and he said "That's 
a lie. That's perjury." Philip the perjurer. 

"I never got back a nickel of that five thousand 

dollars. He gave ms -- when I put him on a 

* 

C.O.D. basis, he gave me checks that bounced." 
That's taking money by false pretenses. 

So, you have Philip the crook, too, and 
"X had to take him into the Criminal Court and 
then he paid me in installments." 

So you have Patricia Ouse lying from 
beginning to end. You have Philip lying, and 
I think the Judge will charge you, if I'm not 
very much mistaken, that when you have witnesses 
lying on all these material facts that they 
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have, it It your privilege to rejact thair 
antira testimony, particularly when you have 
the wrong defendant before the court. 

The defendant in this case should be 
Philip Reicher. Perjurer, the raider. Philip 
the bomber, yes, with relation to the truck. 

The philanderer. The adulterer. He signed no 
good checks. He was a swindler. He got money 
under false pretenses by issuing checks without 
funds to cover. He didn't pay his employees, 
did he? Ar<d there was government action to get 
them what was due to them for their hard labor. 

What have you actually heard about 
this defendant is bad. Philip worked for him 
and Eugene Steinberg worked for him. "Yes, he 
was hard working and he ran a decent business 
and all that, but we didn't think he paid us 
all we were entitled to." 

That's the only subjective knowledgeable 
complaint you have against him, having observed 
him. I don't know what he paid them. I do 
have the impression whatever he paid them was 
too much for their work. 
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Boulevard <xud Fleet Court? Remember, I 
asked Patricia Guze about that, why she 
didn't sleep there. "Well, I was only there 
twice. That was his apartment. And I was never 
there overnight." 1970 we're talking about. 

He said Patricia Guse had that apartment 
until '72. Didn't he say that? If you recall, 
it was in her name, and what did he do? He 
took it over in the name of a corporation. 

And the corporation paid the rent. 

So you have Philip the tax cheat, too, 
don't you? You heard a lot of phony talk that 
no blaly corporation would sell them bialys. 

Of course not. They weren't paying their 
bills,number one. Even when you put him on 
a C.O.D., they give you a phony check and you'd 
have to take them into court to get your money. 

They were a bunch of croaks. Number two, 
they were raiders. If you were in the business, 
would you aid or abet them in the promotion 
of their crooked enterprise? Would you sell 
them anything? They take your accounts away. 

Now, Philip would have had you believe 
that the defendant was throwing soma sort of 
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a curve that when he sold them blalys, they 
had different shapes, weights, sizes, and he 
was throwing a monkey wrench Into the machinery. 

Well, the trouble with lying like that 
is that usually you're nailed down. You can't 
get away with those things. That's why big things 
come out of little things. Government, Watergate, 
wherever you want it. 

Let me read to you what Philip Reicher 
told the Grand Jury back in 1970 about the 
blalysx 

"Right after I took five Waldbaums 
from Benny, we severed our relation and I 
started doing business with his nephew, Marty, 
and I started taking blalys from my wholesale 
right frosi Marty for my Waldbaums, and 1 told 
him." 

So when he severed relations, he had 
taken five Waldbaum stops. That's why he didn't 
buy more blalys from the defendant. Why did he 
have to lieabout a simple thing like that? 

Now, they called in an officer of 
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Waldbaum's Supermarket. It's a big outfit. 

Nr. Pitt. And he was an eminently respectable 
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witness, too. The prosecution called him. 

He had no ax to grind. 

What did he say about the development? 

Let's get some evidence outside of this 21-44 
family about the defendant. He told you that 
in his twenty years of doing business with the 
defendant, the defendant was always fair, honorable 
and decent and he never heard a bad word about 
him. And he's a knowledgeable individual. 

He's an important officer of an important 
company in the industry. 

Doesn't that fortify my argument that 
except for 21-44, where are the individuals who 
heard that? Or did this all originate in 21-44? 

That may be window dressing. Bad repu¬ 
tation. We were frightened, and so on and so 
forth, because the pivotal issue in this matter 
is the truck, because we know that. 

Now, why did Philip neicher go out of 
business? Let's take what Mr. Pitt, a Government 
witness, who you will agree and I think Mr. 

Shan ley will have to agree, is completely honest, 
completely reliable. 
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He took five stores away from the defendant 












1 


Summation - Deft 


621 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


and gave then to Reicher. Ho had no ax to 
grind anywhere. He'a a business man. And 
he was asked before the Grand Jury back in 
September, 1970, "did you hava a conversation 
with Mr. Reicher or anyone else at 21-44 
Food Corp. concerning their termination of 
business?" 

Hear his answer, after speaking to 
Philip Reicher. "Answer* No. He called me 
one day in advance and he couldn't get in touch 
with me that day and I found I had no service. 

He tried getting in touch with me. He said, 
he would, if I recall correctly, he tried to re¬ 
organize. He. had financial difficulties. He 
tried to reorganize this company and he said if 
it would work out, he will serve me and if it's 
not going to work out, he will not serve me." 

That's what Philip Reicher told Mr. Pitt 
who bought the bagels for Waldbaums Supermarket 
and was an officer of the company. When he 
was offguard and wasn't lying. 

Well, there's so much evidence in 
this case, ladies and gentlemen, Mr. Foreman 
and ladies and gentlemen, of the reason that they 
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vent out of business that I won't bore you 
by going over it all again. 

You know, as I pointed out, they couldn't 
pay $60 checks* They couldn't meet payroll. 

They couldn't meet C.O.D. checks. They were 
swindling to get merchandise. That's why they 
went out of business, and the bombing of the 
truck, boy, Philip Reicher, in the early 
morning hours of July 17th was an act of 
desperation. And he's got a cunning mind. 

You know, it takes a lot of nerve for a man to 
do some of the things he's done. But he's a 
nervy man and a cunning roan. 

A married man with three children to 
sat up a studio apartment situated on Woodhaven 
Boulevard and Pleat Court. That takes a lot 
of nerve. Even for a character like him. A 
roan to get up on the stand and lie to you and 
say I paid these people off. I never signed 
a check that was no good. The others may have 
done it. I don't know about it. 

When I bring reputable witnesses that 
say that's a lie, he never did it. It takes a 
lot of nerve to perjure himself the way he did. 
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He's exactly the sort of nan In this act 
of desperation who would be there. Sure he 

V 

was there. His girlfriend was there, wasn't 
he? Re sow the defendant going by making 
deliveries end he thought he would kill two 
birds with one stone. If he could get by the 
defendant, get the defendant involved, that 
would be a masterpiece and maybe collect a 
lot of insurance on his truck. That I don't 
know, but it's a fair inference. 

I don't think it's necessary to 
refer any more to the fire marshal's testimony. 
He followed Philip Reicher, as I recall. Hut 
you remember. Paper fire like that would take 
one or two minutes. Police took twenty minutes 
to get there and the fir* came out afterward. 
That I think is almost conclusive evidence 
that someone who was with thin young lady set 
that fire. It originated at about the time 
the polios came, otherwise all the lews of 
science and all the expert testimony doesn't 
mean a thing if you disregard that. 

But if you do, adjudge the facts in 
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the light of your God-given common sense and, 
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certainly, when you were sleeted to serve 
here# you didn't agree to leave that behind 
you, the resolution of the faots is not 
very difficult. 

Now, I don't want to spend much time 
on the other prosecution witnesses. One of 
them told you, Stephan Sterman, that the 
defendant asked him to join the union. 

So what? Defendant was a mamber of Local 802, 

I think it was. What's wrong with that? That's 
not cheating anyone. That's not issuing a 
bad check. That's not coassitting adultery. 
That's not boshing a truck. That's not fooling 
your wife and children. So what? There's 
nothing wrong in that. Defendant was unionised. 
Why not 21-44? It's not stealing the business 
of everybody else in the market site. 

Re also talked about they saw a window 
broken and he gave a description of the one 
who did it. 

You heard Hr. Levy say that there were 
broken windows all over the neighborhood. 

Well, you know that all over New York it's 
terrible. You may remenher up at 46th Street 
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and Fifth Avenue, I think it was half a 
block front, the Wallach Stores, all vandalism, 
broken windows. Walk into any elevator building, 
vandalism, walk into any subway ear and it*a 
getting to be loathsome. It's all over Mew York. 
They forgot to accuse this defendant of assasi- 
nating McKinley and Lincoln and causing the 
two World Wars and being responsible for 
Watergate. They might as well said they 
heard that from persons who were not produced 
here. If you try to swallow that sort of 
stuff, it will be indigestible. 

Now, Darryl Steinberg, the son of one 
of the partners, who talked about the defendant, 
hevas known as being a violent man, a vicious 
man, Benny the Bomber, the Mad Bomber, and 
so on and so forth. But who told him that? 

Where was the party who told him that? Why 
didn't the Government produce him? 

The full power of the United States 
Government with more than three years to exer¬ 
cise all of its powers, comes forth with this 
sort of evidence, without producing a single 
credible witness who can say, yes, I told them. 
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You didn't hear that on the witness stand* 

MR, SHANLBYt Your Honor, this 
particular part of the summation, your Honor, 
there's a remark, accusation being made against 
the Government, Counsel knows full well some 
of the reasons why we can't produce these 
witnesses, 

THE COURT I Which witnesses? 

MR, KESTNBAUMt The people who were 
supposed to have naid he's vicious and so on, 
and I say I don't know very well why they 
weren't produced, 

THE COURTi The absence of witnesses 

may be commented upon. 

MR, KESTNBAUMt I don't know why they 
weren't produced and why the full power of this 
government wasn't used to bring them here. 

Why that strikes me, I'm not accusing Mr, Shanley, 
he's a decent person. But this strikes me like 
putting a one-armed man in the ring with Forman, 
the heavy weight champion of the world and tying 
that arm behind him and blind folding him and 
saying you fight Forman, the heavy weight 
champion, and I say it isn't fair, and there's 
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a similarity here. I'd like to have heard 
something from anyone but that group of 
criminals up at 21*44 and I think you would, 
too. knd that had nothing to do with 
Mr. Shanley, who got into this case long 
after it was prepared. 

I'm reflecting on him in no way. He's 
a decent parson, as far as I'm concerned. Now. 
you heard Mr. Levy tall you that there'e a guy 
who lost his time. He lost his time and his 
money, his $9,000. He said that he had heard 
the defendant spoken of as a decent, hard - 
working man. He had heard at 21*44. from 
Philip Reicher and company that he was known 
as this, that and so on. There was some 
brain washing for some period and then you 
heard the machinery man I produced as an 
expert. Mr. Brawney Hadman. Brawney was the 
man with the rather long hair, who also told 
you that he knew the defendant. In fact, he 
visited him in the home in 1971, and I think 
at a later date when the defendant had one of 
his heart attacks and he was the expert on 
machinery. He's been in the industry for 
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many, many years. He got along all right 
with the defendant. He had his bills paid. 

He was treated fairly. But he wouldn*t do 
business with Mr, Philip Reicher and company 
and in his expert judgment, they were fore- 
doomed to fail and they couldn't get off the 
ground. That's what he told you. 

Then you heard Mr, Schumach of Standard 
Milling tell you that he was taken by Mr, Philip * 

\ 

Reicher, Nobody told you that the defendant \ 

\ 

v 

took them. Of course, these people were here 
yelling, these frustrated people who wanted to 
knock the dsfondant out of the box and failed 
and thought they woud take over; that 
Mr, Philip Reicher is lying to you, he never 
paid his bill. And then you heard the testimony 
of Reicher being forced to pay by court order 
under the threat of jail and then you heard 
Teddy say at 1 o'dock in the morning when his 
father was through and wanted to go home, he 
told him to make these deliveries in the area 
where he was, undoubtedly spotted by Patricia 
and Philip and he did what any normal person 
would do. Hearing the sirens, hearing the fire 
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trucV. He went to aae as ha was on hie way 
home. 

Now, I think the facts ara apparent. 
Whether or not I would have a defendant testify 
is a judgment of counsel. But would I dignify 
this case, would I taka a man with heart attacks 
and put him on the stand to repeat what you've 
heard, that he was there to make to cater to 
his customers as you have heard? The reason 
it's completely unnecessary to do that is that 
all you have to do is to think of the physical 
facts, the testimony of the fire marshal* and 
you have a very, very good idea of what this 
is all about and what Mr. Philip Relcher is 
capable of. 

Z don't have to prove that this was 
done by anybody. I could have sat silent through 
the whole trial. I didn't have to cross-examine 
anybody. I could have even waived my suemation, 
and the Government still would have to prove 
guilt beyond a reasonable doubt. 

I think if there's one thing that is 
clear in this case* it is that you are dealing 
with a desperate criminal known as Philip Reicher, 
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who will commit and has committed most of 

i 

the crimes of the books on Penal Code of the 
State of New York and maybe the Federal law. 

Now, you folks are called upon to 
perform the most important duty you have ever 
had. As the Court has told you, this is a 
serious case. And the liberty, if not the 
life, of this man is, this hard-working, 
decent man, loving father, good husband, 
loving grandfather. 

I do feel nervous to this that perhaps 
I've overlooked something or because of my 
shortcomings or limited talent the defendant 
may be in danger. I hope that isn't so, 
because he has committed himself to my humble 
hands for better or for worse. But I feel that, 
ladies and gentlemen, if I haven't been adequate, 
that you exercise in your intelligence for 
yourself, think the matter out as people of 
common sense and supplementary shortcomings 
so that justice is done. 

When I sit down, I cannot answer 
Mr. Shanley, who is a capable and persuasive 
advocate. You know that. You know I may have 



25 


1 


Summation - Deft 


631 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


an answer to anything he may say* Re may 
raise the usual prosecution, have a smoke 
screen. But you know I've spoken about the 
facts, I ask you to Jo my thinking for me, 
at that time, I can't answer him, I want you 
to judge this case only on the merits. Don't 
feel sorry for the defendant because of any 
illness because of his fasily status. But give 
him a fair deal because he's entitled to it, 

I ask you to find him not guilty. Thank you, 
THE COURTi Mr, Shanley. It*s 

twenty — thank you, Mr, Kestnbaum, 

It's twenty to one. We can start now 
with your summation, but we have to break at 
one, or we can let the jury go. 

MR. s hanley t I would prefer not to 

have it Interrupted, your Honor. 

THE COURT* Very good. Ms'll be 

back then if you please at 2 o'clock, ladies 
and gentleswn. Enjoy your lunch. Don't dis¬ 
cuss the ease. Keep an open mind, 

(Whereupon, at this time, the jury 
withdrew from the courtroom.) 
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Any objection to relieving 
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the third and fourth alternates? 

MU. SHANLBYt No objection. 

THE COURT* The third and fourth 

alternates may loave , only the third and fourth. 

All riqht, gentlemen. Thank you. 

(Whereupon, a luncheon recess was taken 
until 2 o'clock p.m.) 

AFTERNOON SESSION 

THE COURT* All right, bring in the 

jury, please. 

(The jury enters the courtroom, and the 
trial was continued.) 

THE COURT* Proceed. 

(Mr. Shanley summed up to the jury in 
behalf of the Government as follows*) 

MR. SHAT iEY* Your Honor, Mr, Kestnbnum, 
Mr. Foreman, ladles and gentlemen of the jurvt 

During the course of summation of 
Mr. Keatnbaum, I wondered from time to time 
whether we were in Family Court or whether we 
were in the United States District Court of the 
Eastern District of New York, because the man 
that's on trial here today is Benjamin Schwartsbero 
and he's on trial for extortion, extortion of 
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Waldbaura accounts* Tha man who ia not on 
trial her* today la Philip Peichar* 

Tha whole case* the defendant would 
have you believe* is against Philip Peichar and 
his Machiavellian-like influence over all his 
young friends, lie has built a tissue of 
half truths and absurd and incredible inferences. 
That's not the wav it was* That's not the way 
it happened, and in the next few sdnutee, I 
hope to be able to show you what did happen. 

"Philip the swindler, Philip the 
adulterer, Phil Id the raider, Fhillp the 
perjurer, Philip the swindler," a sixty*two dollar 
check, ladies and gentlemen. It bounced. 

He admitted it bounced. But he said "X didn't 
do that deliberately. Sure, I signed it* This 
happens every day of the year in a corporate, 
business organization." Insufficient funds, 
a check bounces. He paid it back* 

■Philip the swindler," he owes Standard 
Milling five thousand dollars. He testified 
that he owed a lot of money, that the corporation 
owed money and he testified that they were 
trying to pay it back. He testified he b*“d. 
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paid back <» lot and he waa still paying him 
hack. 

In fact. Standard Millino, vou remember 
that gentleman, that vice-president. who took 
the stand* that Standard Milling Company is 
still doing business with Phil Reicher Company, 
Bagel Stop, "Philip the swindler." 

Ladies and gentlemen, this business 
goes on, so you owe some money onoe in a while, 
you pav it back. This is normal business. 
Nothing unusual. He wasn't trying to gyp 
anybody. He was a hard-working young men who 
was trying to make a go of it in a very competi¬ 
tive industry. 

•Philip the raider." What's wrong with 
going out and trvino to get accounts? Isn't 
this competition? Don't you go out and try 
to get somebody's business? Dive that person 
a better product and you get the business. 

This is free competition, ladies and gentlemen. 
That's the way it should be and that's the 
way he operated. He went out on the street 
and solicited accounts and he got some. What's 
so wrong with that? That's the way it's 
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supposed to ■Philip the perjurer.* 

Perhaps your recollection is different from 
mine# ladies and gentlemen# But I didn't hear 
hi* perjure himself# Perhaps he got a little 
confused on cross-examination# longthy and very 
good cross-examination# He didn't perjure 
himself# He sat there and he answered the 
questions as best he could# He let it all 
come out# He told it the way it was# 

And then "Philip the philanderer.* 

And Z might add perhaps he should also be 
called an exhibitionist because if he had done 
the things that the defendant asked you to 
believe that he was doing# he would have been 
doing the* right next to the plate glass 
window that night in 21-44 Pood Corporation. 

Now# ladies and gentlemen# this 
was not a smoke soreen# This was not a smoke 
screen that was put up that was referred to 
you by counsel before# This was a smear# 

This was an attempt to smear a young# hard¬ 
working man and all his young friends who 
were with him in that business# This was a 
smear# Pat Guse# seventeen years old when 
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this event occurred. 

Mow, I'm going to nursing school* 

Little Diane Regan, seventeen years old, now 
going to college. Phil Reicher, then about 
twenty-eight, the ring leader of all these 
people. Darryl, now twenty-two, Darryl Steinbero, 
and Ricky Fisher, about twenty-three years old, 
now having worked hi a way through college* 

These are the people that are being 
smeared that are attempted to be smeared, 
branded as liars. 

You observed their demeanor on the 
stand durino the last week. Were they liars, 
ladies and gentlemen, or did they come forward 
as truthful, credible witnesses? 

Sure they had discrepancies. This is 
normal human reaction. You don't remember 
everything perfectly. Than are discrepancies 
between their testimony. If there weren't 
discrepancies, then perhaps you would begin 
to wonder the store is too pet. 

For instance, Pattis Ouse and 
Patrolman Ward, battle <hase says Patrolman 
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Ward knocked at the window and she pointed the 
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fire out. 

Patrolman Ward aald he put tha fire 
out and then knocked at the window* This is 
human recollection. Three yeare ago. Per¬ 
fectly normal, credible. The point ie there 
was a fire and that's the important thing. 

Defendant would have you believe and 
would attempt to obfuscate the fact that he 
threatened Phil Reioher. nis son threatened 
Darryl. He punched holes in Darryl's oar. He 
broke windows and eventually he put the torch 
to the truck. 21-44 Pood Corporation. 

NR. KESTNBAUMt Your Honor* I object 
to these statements about holes in the oar or 
break inu tUndows. There has not been the 
sliqhtest evidence of any of that in the 
case. 

THE COUPTt Well, ladles and gentle¬ 

men. the attorney is asking you to draw inferences 
from the evidence. I believe, in view of the 
Inferences that defense counsel requested the 
jury to draw. I believe that counsel for the 
f? ovemment is properly armiino in asking that 
contrary inferences be drawn. 
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MU, SHANLEYi Laatly, ladies and 
gentlemen* he put the torch to the equivalent 
of ninety sticks of dynamite* ladies and gentle¬ 
men* 

THE COURT* Well* I don't believe 

that was the testimony, 

MR* SHANLEYt Equivalent* your Honor. 

MR. KESTNBAUM* It's hard for me to 
hear* but I think the counsel said ninety-six. 
Ninety instead of nine? 

MR. 8HANLEY * Ninety. Ten gallons 
of gas equals ninety sticks of dynamite. 

Now* let's look at the bombing that 
night* or the attempted bombing. What you had 
told to you earlier was the solving of a perfect 
crime. 

Defendant would have you believe that 
Mr. Reicher not only had the gift of prophecy 
in being there on that particular night when 
Mr. Schwartsberg was there. But* in the 
alternative* you would have to believe that 
he waa like going down there every night and 
waiting for Mr. Schwartsberg to go by. 

And you recall from the testimony of 
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Tad Schwartsberg that on that particular night, 
hia fathar vaa doing him a favor by making 
thoaa deliveries. 

So you'd have to assume, therefore, 
ladiaa and qentlemen, that Phil Reioher had 
that gift which enabled him to know thia nan 
waa going to be there, if you believe the defend¬ 
ant, And he alao waa able to inatantly organise 
a crime against a man who he had just taken 
buaineaa from. It makes no sense, ladles and 
gentlemen. 

It doesn't make any senae. What's 
he going to get out of It, what's he going to 
get, money? 

And do you think and would you think 
that Phil Reicher would ignite a bomb with 
Pat Gusw in that store? 

Ladies and gentlemen, but for the 
graee of God, Pat Guse was here to testify. 

You suppose what would have happened if that 
had gone off. 

Yet counsel, defendant, would have 
you believe Phil Reicher organised that and 
did it. Incredible, 
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Now, lot's look at just what did 
happen that night, Pattie Ouzo, seventeen 
years old, going to nursing school now. 

Then formerly employed or employed . testisony 
is a little confusing. She had an argument 
with her parents. She went down to the store 
to stay. There was a cot in the back. Per¬ 
fectly normal. Seventeen-year old girls have 
lots of arguments with their parents. 

She asked Darryl if she could stay. 

Darryl said. "I have to call Phil. 

Call Phil." Phil said. •Pine," Pattie stayed. 
You have Darryl testifying to that. You had 
Phil testifying to that. And you had Pattie 
testifying to that. 

Then they would have you believe all 
three of them lied. And then she saw through 
the broken window. She saw the man come 
along in the white suit. Well, that's what 
bakers wear, are white suits, and she saw 
him standinq next to the truck. And she saw 
the grey Cadillac right behind him. 

Then a few minutes later she saw him 
across the street. "Was looking, crouching. 
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turning,* I think her testimony wee. And 
then Diane called. You remember little Diane, 
seventeen years old also at the time. Defendant 
would have you believe that ahe was oart of this 
nefarious scheme to frame him. 

And little Diane oalled and they had 
a conversation, as young girls do, and Pat 
said, "There's been a man outside. There goes 
his car," 

Diane, who lives around the corner, 
said, "Oh, I see him, too," 

And she saw him a couple of times 
cruising around. Both of them saw him. 
Delivering bagels, cruising around like that? 

So Diane and Pat corroborate each other. 
They both saw the greay Cadillac, And then Pat 
says to Diane, "T see him by the truck. There's 
a flash, a flame," 

Diane is still on the phone. Then he 
hopped off, accordina to Pat, got in his ear 
and drove off. 

Ladies and gentlemen, this is the 
way it happened. This is the way it happened. 
There was nobody in that store with Pat when 
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ahe waa having that conference with Diana, 

She saw it and aha waa scarad whan aha aaw 
that, Sha told Diane that. Called the 
oopa. Patrolman Ward came down with hia 
partner, John Brower, They extinguished the 
fire. The description of the man waa given 
to them* Middle aged, apreckled hair, white 
apreckled hair, white auit, driving a grey 
Cadillac. 

There wasn't much traffic that night, 
aa Patrolaian Ward teatifled to, and aa Pattie 
Guse teatidied to. Suddenly the Caddy re¬ 
appeared , coming from the right to the left, 
Pattie apotted it and the eopa spotted it, 

Onoe again, honeat dlfferenoea of 
orlnion or recollection. Pattie aaya ahe 
veiled to the cop — excuae me. Patrolman 
Ward testified that he didn't recall her saying 
anything. But be that aa it may. Patrolman 
Ward went off with his partner and they found 
the defendant a few blocks away. 

Patti says when he came back, she 
identified him aa being the man. 

She sat in this courtroom, ladies and 
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2 

gentlemen* and said* I'll never forget 


3 

him. Because when you're scared* you remember 


4 

a face. She said* "I'll never forget him*" 

w 

5 

She saw him do it* ladies and gentle¬ 


6 

men. She saw the defendant out the torch to 


7 

that car, that truck. And Patrolman Ward* it 


8 

didn't take him twenty minutes to get there 


9 

when he answered the alarm. It took about 


10 

seven, as I recall he testified to. And 


11 

then when he went out to get the defendant. 


12 

when he stopped him, the defendant said he 


13 

was going home. 


14 

Now, if you recall, Pattie said 


15 

defendant took a — veered sharply right. Now, 


16 

if you look at this arrow* ladles and gentlemen. 


17 

this arrow is the direction which Pat Guse said 


18 

the defendant went* this way. He was heading 


19 

uo toward the Clearview Park Golf Course* about 


20 

It30 in the morning. And yet he told the 


21 

officer he was going home. And you recall. 


22 

of course* where his place of business is* 


23 

down here at Flushing. 


24 

It's a very unusual way to go home* 


25 

ladies and gentlemen. Perhaos he had his golf 
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clubs in t/ie car. He was coin# to get an 
early start the next morning and play a 
little golf. 

How, Fireman Regan also testified. The 
defendant would have you believe that he testified 
that once the fire started. It could only last 
a minute or two. That's incorrect, ladies and 
gentlemen. Fire Marshal Regan testified he 
was unable to determine because he didn't know 
how much paper was stuffed in there. He didn't 
know what was in there. He did testify that 
the explosive power of that truck with ten 
gallons of gasoline wan ninety sticks of 
dynamite. 

How, ladies and gentlemen, testimony 
came before you from the Government witnesses 
the past four or five days, depicts a very 
tragical vignette, depict the dlsallusionment 
of some young men who worked and slaved long 
hours to building a business, their own 
business, only eventually they came face to 
face with a competitor who they just couldn't 
cope with, a man who used violence and terror, 
a man who stooped so far as to blow up a truck, 
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knowinq full well that young Stephan Stennan 
would arrive there somewherea around that time 
to make hie deliveries. 

He had no regard for what would happen 
to Mr. Stephan Stennan, if he got too close 
to the truck before it went up. 

They were dealing with a man who they 
had taken some accounts from in a free oompeti- 
tive industry. And they said, Darryl Steinberg, 
"Building a business isn't worth getting some¬ 
body killed." 

Now, the defendant would have you 
believe that they wer* going out of business 
anyway. Anyway, Anyway, ladies and gentle¬ 
men. 

There's one man in the cou rtr oom right 
now who didn't think they were going out of 
business and he was going to take appropriate 
measures to get his tfaldbaum accounts then 
and now or then and there, and that's 
Mr. Benjamin Sohwartsberg. He didn't think 
they were going ..-me.'. . And he went down there 
and he put that to' jh to that truck. 

Sometimes, ladles and gentlemen, actions 
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speak a lot loudar than words and this 
particular case actions of the defendant 
speak for themselves, rather than some of the 
words that you heard from the lips of sosm 
of the witnesses for the defendant. 

Let's look at some of the defendant r s 
witnesses, Mr. Schumach, big to-do, five thousand 
dollars, they still owe me. He didn't ewm know 
whether or not Phil Peicher was doing business 
with them still, and he is. Rut he had a 
clear recollection of goinq to court to collect 
that $800. It has no bearing. 

Mr. Schumach isn't down there on the 
street, so what he owes him, five thousand 
dollars, a corporation owes him five thousand 
dollars. 

Mr. Gadmnn, Thompson Bagel Manufacturer, 
Thompson Equipment Company, *>n expert. Been 
working six years, Plainview, Long Island. 

Travels all over the country. He admitted he 
wasn't an accountant and he admitted he wasn't 
an expert in financial affairs. But he's an 
expert. He can pass on the credit and financing 
of all these little companies. He also supplied 
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Ban Schwart tbarg, by tha way. Ha haa a 
buainass ralationahip with Ban Sebwartsbsrg. 

Ha didn't oaa fit to do businass with thorn, 
aooording to his testimony. Ha didn't oaa 3 

fit to sail equipment to 31-44. Bat a lo o al 
company. viaa in tha ways of tha baoinooa in 
this hightly concantratad bagal industry her*, 
thay sold him aguipnant on a four-yaar laasa, 
a four-yaar payout. Thay had confidanoa in 
hln. 

Ladies and gentlemen, Mr. Oatean's 
tastimony is pura oonjaotura. Ha's no axpart. 

Ha doasn't know. What? Be didn't know. And 
ha also denied, ladias and gantlaaen, ha 
didn't raeall having oonvarsations with 
Mr. Haidar and Mr. Steinberg, Darryl Stminbarg, 
aftar that. But ha had a olaar raasll a stlon 
of that ona or two naatinfs. Ha, his tastimony 
can ba disragardad coaiplataly. 

Mr. Lavy, remember hin. Ha was 
impaaohad. You can forgot about Mr. Lavy. 

His tastimony was, ha usad to com to tha stora 
a ooupla of hours a day. Ha tastifiad tha 
company, bad shapa financially. Ha would oom 
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to the store a couple of hours a day and 
waited around for a call, a call to get a 
job, an electrician. 

He testified that the company was 
in bad shape. 

Ladies and gentlemen, if the ship is 
sinking, you start manning the pumps, and he 
wasn't doing much. He was sitting around waiting 
for a call. The ship wasn't sinking and he 
knew it. Sure, they had financial problems, but 
they weren't sinking. They were torpedoed and 
he knew when they got torpedoed and he knew 
all about it, because when I refreshed his 
reeollection from his Grand Jury testimony, he 
said, "We were all nervous and we just prayed 
it wouldn't happen again." 

And he also testified on direct that 
he had never heard of the reputation of the 
defendant or the oharacterisation as "Benny 
the Torch," "Benny the Bomber," No conversations 
he said on direct examination. 

Upon being read his Grand Jury testimony 
in which at that time he said the defendant had 
a very bad reputation, that he knew his method 
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of operation* Ha than said* "Yes, Z now 
remember* but I forgot that whan Z testified 
on direct*■ 

Ha didn't know exactly whan ha 
forgot* But some time between the time ha 
had testified before the Grand Jury and the 
time he testified here yesterday* he had for¬ 
got to know all about that* The only thing 
he remembered was the bad financial shape* 

So in effect* ladies and gentlemen* 
his Grand Jury testimony corroborates the 
witnesses of the Government* Mr* Reieher* 

Mr* Steinberg. 

Pa'll never know* ladies and gentlemen* 
unless we*re prophets or have the fift of 
reading minds* You'll never know why Mr* Levy 
testified that way on direct examination* 

Reputation* You heard the Government 
witnesses testified as to what they knew of 
the defendant's reputation and how it instilled 
fear in them. Mr. Sehumaeh* the vice-president 
sitting up in his office* and Mr* Gadman* the 
expert who travels all over the country* They 
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never heard of it* 
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Well, tney are suppliers, ladies and 
gentlemen. They are not down there making 
the bagels and selling them. They supply 
Ben Schwartzberg. They don't want to know 
about anything. 

Did you see, ladies and gentlemen, 
any competitors of Benjamin Schwartsberg oome 
forward and put the lie to the witnesses of 
the Government? Do you see any bialy or bagel 
manufacturers come forward and say, "No, 

I've never heard of that reputation. These 
young people are telling a lie. I've never 
heard of it, and I've been in business for 
twenty years." 

Did you hear one person? Any 
speek of testimony from a competitor of Mr. 
SShwartsberg's? Did you see, did you hear 
testimony from Martin Schwartsberg? He's 
a competitor. He's in the bialy business. 

Where was he? Where was he to testify and 
to put the lie to Mr. Steinberg and Mr. Belcher 
and Patti and Diane and Mr. Fisher? Think 
about that, ladles and gentlemen. 

with regard to Mr. Ted Schwartsberg, 
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his testimony, he his son and ho testified. 

Tha son will testify on behalf of his father. 

It's a very noble thing. 

Hew, let's look at some more faots. 

The Waldbaum accounts. Here they are, all the 
records for the year 1970, with the cheeks, the 
amounts paid to Star of David for the aooocmts. 
Checks to 21-44. They are all here for your 
perusal, ladies and gentlemen, and if yoe 
look at them, you'll nee that in early July 
there were five stores in Queens that stopped 
being on the list of stores going to Nr* Scharts- 
berg, and they were put oa the list of stores 
Mr* Beicher and his company had. 

Those stores were number 41, 
number 43 — excuse me, number 45, 48, S3, and 
91. 

Zf you exasdne these records, ladies and 
gentlemen, you'll notion for about two and a 
half weeks Benjamin Sohwartsberg wasn't servicing 
those five stores in Queens. 

Then if you examine further, yon will 
see, lo and behold, Benjamin Sohwartsberg is now 
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serving them again. 
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If you look at these documents, y6u 
will in that tha five stores averaged between 
two and three hundred dollars a week in business, 
to Philip Relcher and his company or to anybody 
who had those stores. You multiply that by 
fifty-two, for a young growing company. That's 
a nice piece of business. 

And you re-neraber Norris Pitt testify inn. 
He called Mr, Schwartzberg and said, "X'm 
giving the stores to Mr. Relcher and his 
company,* 

And you recall Mr, Morris Pitt testifying 
that later Mr, Relcher called him, "No more 
stores.” And Mr. Pitt at that point called 
Mr, Schwartzberg, and Mr, Schwartzberg had 
them back. 

And, of course, ladles and gentlemen. 


these documents which I showed you yesterday 
as to the sales of flour, the purchases of 
flour, they are here for your inspection, by 


21 - 44 . 


Now, Mr, Relcher testified, in sum, 
he knew of the reputation of Mr, 8chwartsberg, 
and he knew what to expect, but he wasn't golno 
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to be pushed around and ha wont out and ha 
solid tad those Waldbaum accounts* They ware 
qrovinq* ha was crowing* his coopany was 
graving* Sura* they had financial problems 
once in a while* but they ware qrovinq. They 
ware young hard-working guys* fourteen* twelve 
hours a day. And ha got those Waldbaua accounts 
and then* on July 10th* Mr. Schvartaberg came 
down to the store and this is uncontradicted 
testimony* ladies and gentleman* Phil Reicher 
said* "Ban* I'm sorry* X'n sorry X took your 
accounts* but business is business*" 

And Ben said* "This is your last gasp* 
kid*" and Phil knew* He knew who ho was 
talking to. He was talking to "Benny the 
Torch*” Ha knew that* And later that day 
ha had a conversation with Darryl* with 
Ricky Fisher* and with Eugene Steinberg* 

And DCrryl said* "Give hin back* give him 
back*" But not Phil* lie's going to stay in 
there fighting. Be wasn't going to give them 
back* 

X think Darryl testified that Phil 
said* "This is a free country and X'm going to 
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keep them." 

The same day he saw Phil, also saw 
Mr. Sterman. You remember Steve. And 8teve 
inquired of him, ”Xs that the union delegate?" 
after he had seen Mr. Schwartsberg. 

And Phil said, "Mo, that's Ben Sehwarts- 

berg." 

Steve Sterman, of course, you r a e all 
was the young man who had a number of conver¬ 
sations with Mr. Sohwortsberg in the night 
previous to July 10th, quite early in the 
momino, about 1 o'clock or so, in which 
Mr. Schwartsberg asked him, "If you'd like to 
join the union," 

Very strange, ladies and gentlemen, 
for a competitor to be lurking around sosm- 
body's store trying to get a driver to join the 
union. What would that mean? If they get 
this driver into the union, perhaps a strike? 
Perhaps labor problems? Perhaps some sort of 
disruption in this little company that was 
fighting for its life and to grow and get 
bigger and bigger. 
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And then Mr. Reicher also testified 
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about tha windows and tha bialys, thay 
stoppad sarving him bialys. Thay had to 
maka thair own bialys, and than finally they 
got tha bialys back, somebody started sarving 
them again. 

That was around tha 15th or 16th. 

Darryl Steinberg testified to that. 

And after that, than tha truck. Phil 
Raioher testified that whan tha truck want, ha 
triad for a little bit, and ha realised that to 
try to compete with tha man who would resort to 
what Mr. Schwartxberg resorted to, it's not 
worth it. 

As Darryl said, "It's not worth somebody 
getting killed.” 

And they just gave it up. Pack it in. 
Give back tha stores. "Let's gat out of this 
whole business. We don't want to be in a 
business where we have to keep looking in tha 
hoods, of gas tanks, and have guards outside 
watching our property. Let's give it all to 
him and gat out.” 

Darryl Steinberg, young Da—vl, ha 
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was tha night man. Ha was warned before ha 
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even went into the business. He was 
warned, "Don't take any accounts." He was 
warned by a driver of Mr. Schwartzberg, "Don't 
take any accounts. I don't want to see any¬ 
body get hurt." 

Darryl ’cnew his reputation. And then 
when they got the accounts in late June when 
Darryl found out about it,he had a conversation 
with a man named Steven Saperstein, who told 
him, "Watch outj put the locks on the gas 
tanks. Do this. Do that. Check the ovens." 

Darryl was scared, and he told his 
father, "Let's give them back. We're playing 
with fire." 

How right he was. They were playing 
with fire. 

Then he had n conversation with Ted 
Schwartzberg, and Ted said, "My father wasn't 
bom yesterday, he knows how to take care 
of people.” 

He told Phil and Pop again, his father, 
"Give them back." 

The windows, tie saw the windows and 
then he had a little private incident, his 
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tiru vara puncturad a vary night or on a 
number of nights during that suamar In 
July, and ha llvad right around tha oomar 
tram Hr. Schvartsberg's plaoa of bualnaas. 

And than ha want to Jarsay ona day In 
July and ha remembers that day baoauaa ha 
had to pick up dallvarias of Ardex-530, and 
ha cams bade and ha had a conversation with 
Phil again, and Phil told him, "Ban waa just 
hara a while ago and said this la your last 
gasp.■ 

And Darryl said, "Somebody la going 
to gat klllad. Giva than back." 

Not Phil. It took a llttla more to 
oonvinoa him,. Ha said no, ha didn't want to 
quit yat. And than, aeoording to Darryl, who 
corroborates Phil, they had tha problem with 
tha bialya, couldn't make them and than 
eventually, on tha night of tha l€th, early 
morning of tha 17th, tha truck, that llttla 
bagal truck, ■tap-van, with a name so proudly 
printed on it and they even had numbar 21. 

They had great hopes. Tlwy had hoped to maybe 
have 21 trucks Ilka this soma day, and Darryl 
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comes back after thia incident, after he haa 
delivered his bagels, he conies back, he 
hears about it and he tells his father, 

"It's not worth it. Somebody is going to 
get killed. 1 ' 

After that, the next few days, conver¬ 
sations. Finally, Darryl and his father pre¬ 
vail and they got out. He gave them back. 

Darryl testified that he wasn't going 
to get out and solicit customers. He didn't 
know what was going to happen. They couldn't 
expand. They couldn't do anything. 

Ricky Fisher. Ricky Fisher testified 
that he worked there that summer, he heard of 
the reputation. He was — excuse me, involved 
in the conversation with Phil and Darryl on 
July 10th when Phil related, "Mi is your 
last gasp" which had been told to him fcy Ben. 

Ricky was very upset. Once then, 
shortly thereafter, he went in and he wouldn't 
light the oven. He thought he sew something 
in there. Finally, he got so nervous he left, 
couldn't work any more, took a vacation. He 
wasn't going to wait around. He wasn't going 
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to wait around for tha big blow-up. or 
whatavar it was going to ba. 

Now, ladiaa and gentleman, tha 
pattam la thara in a nutahall. Tha Kaldbaun 
accounts are taken. Than ha's threatened on 
July 10, Phil Raiohar, corroborated by three 
witnesses. Windows broken, flat tires, an 
atteapt to unionise, and the bialys, no bialys. 
If they don't have bialys, they can't service 
Waldbauas. But they finally got the bialy 
service back. So, about a day or so later, 
the truck, the torch was put to the truck. 

All the Levy* and all the vice-presidents and 
all the young national aales managers in the 
world can stand up there and testify, ladies 
and gentlemen. But they can't change the fact 
that these events happened. They can't change 
the fait that that truck was put on fire, and 
they can't change the fact there was a seven¬ 
teen year old girl inside that building. And 
they can't change the faot that if that truck 
had gone off, who knows how many people would 
have been hurt or killed. 
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And all the testimony of the Steven Levys 
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and vice-presidents in charge of salas and 
tha young aXpert from Plainview, Long Island, 
daspite all that, they can't change the fact 
that Mr. Schwartsberg initiated a series of 
events, initiated a reign of terror against 
these young, hard-working people. 

All they were trying to do was to compete. 

He wanted those Waldbaum accounts back, 
ladies and gentlemen, and he got them back. 

What an awful way to do it. 

Now, ladies and gentlemen, I appreciate 
your time and the very kind attention you have 
given ms, both ms and Mr. Kestnbaum in the past 
week. Thank you very much. 

THE OOURTt Any motions you gentlemen 
wish to make before I give the charge to the 
jury? 

MR. SHANLEYi No, your Bonor. 

MR. KESTNBAUMi I have no motions. 

THE COURTi Thank you. 

(whereupon, the Court then charged the 
jury as followst) 

THE COURT! Now, ladies and gentleman, 

Z am going to toll you what the law is. 
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You will be the sole deciders of the 
facts, but I want you to follow my instructions 
on the lew. 

If during the trial a question was asked 
and an objection was interposed which I sus¬ 
tained, you are to disregard the question. 

And if an answer was stricken, you are to 
disregard the natter that was strieken from 
the record. 

My own views are not reflected at all 
in any of the rulings that I made. I have 
no view at all with respect to the guilt or 
innocence of this defendant. 

My rulings were based on procedural 
rules that are of no oonoera to you. 

The fact that the prosecution was 
brought in the name of the United States, 
does not entitle the prosecutor to any greater 
consideration than would be given to any other 
litigant in this oourt. 

We treat all litigants equally. 

Nobody is entitled to syspathy. Nobody is 
entitled to any favor. 

As I told you, an accusation by indictment 
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is merely <x way of bringing the case into 
court. It's not entitled to any weight at 
all in your deliberations. 

This defendant has pleaded not guilty. 

And the Government, therefore, has the burden 
of proving guilt beyond a reasonable doubt 
with respect to each element of the crime 
that he is aocusod of committing. 

A defendantdoes not have to prove his 
innocence. A defendant doesn't have to submit 
any evidence at all. On the contrary, he is 
presumed to be innocent, and the fact that the 
defendant didn't take the stand, under the law, 
creates no inference against him. 

The defendant in a criminal case need 
not take the witness stand. 

The burden of proof, beyond a reasonable 
doubt, lies with the Government right through¬ 
out the trial and throughout your deliberations. 

A reasonable doubt means a doubt which 
is sufficient to cause a prudent person to 
hesitate to act in the most important affairs 
of his life. 
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Finding a citisen to be guilty of 
a serious crime is quite importert, and you 
will consider the importance of this matter in 
determining whether or not you have a reasonable 
doubt. 

Now, if you are convinced beyond a 
reasonable doubt of the defendant's guilt, then 
you should find him guilty and not be swayed 
by sympathy. 

The law does not require certainty, 
because only those who are actually present can 
feel ary degree of certainty, and none of us, 
of course, was present at the event in question. 

So, in evaluating all the information you 
have before you, you are going to have to rely 
vary considerably on your individual experience 
and background and knowledge of how people act 
and think. 

The indictment, and that's the charge, 
reads as follows< 

) 

"At all times hereinafter mentioned, 

21-44 Pood Corporation, located at 21-44 Utopia 
Parkway, Whitestcne, Queens, within this die);riot, 
and Incorporated under the laws of the State :»f 

I 
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Mew York, operated a business through its 
corporate officers and, in the operation of 
the business, the corporation ordered and 
purchased ingredients such as flour, salt, 

Balt and yeast for the manufacture of bagels, 
which ingredients moved in interstate commerce 
in various locations in the State of New Jersey 
as well as frost various locations in the states 
of these United States to the Eastern District 
of New York, from on or about the 10th day of 
July, 1970 and on or about the 1st day of August, 
1970, the exaot dates being unknown to the 
Grand Jury. 

"Within this district, the defendant, 
Benjaadn Schwartsberg, did unlawfully obstruct, 
delay, and affect comnerce, as that term is 
defined in Section 1951 of Title 18, United State; 
Code, and the movement of articles and commoditie: 
in such commerce, by extortion, as that term is 
defined in the same statute; that is to say, 
the defendant, Benjamin Schwartsberg, obtained 
property rights and including the right to con¬ 
duct a business from the 21*44 Pood Corporation 
by the wrongful use of actual and threatened 


25 






1 

2 

3 

4 
3 
6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


Jury charge 665 

foica, violence and faar again*t tha 
21-44 Pood Corporation, its officars, employaas 
and customers." 

Nov, tha statuta which is antitlad 
"Intarfaranca with Commerce by thraat or 
violence" raads as follows* 

"Whoever in any way or dagraa obstructs, 
delays, or affects commerce or tha movement of 
any article or commodity in commerce by extortion 
or attempts or conspires so to do or commits or 
threatens physioal violanoa to any parson or 
property In furtherance of a plan or purpose 
to do anything in violation of this section, 
shall be guilty of an offense against the 
United States.* 

The ten "extortion" under the law 
means the obtaining of property from another 
with his consr nt induced by wrongful uae of 
aatual or threatened force, violence or fear 
or under color of official right. 

And the term "con n sroe* means all 
commerce between any point in the state and 
any point outside of the state. 
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Zn order to establish the offense 
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charged, the Govemmen* must prove beyond a 
reasonable doubt three essential elements: 

First, that the defendant induced his 
victim to part with property. 

Second, that he did so by extortion. 

And, third, that in doing so, interstate 
ooasserce was adversely affected. 

New, the first element is that the 
defendant, Benjamin Sohwartaberg,induoed the 
21-64 Food Corporation to part with pwoperty. 

the property may include such intangible 
items as the right to conduct a business. 

The property Involved in this case 
are the Waldbaun accounts which 21-44 Pood 
Corporation had obtained from tfaldbaum. Those 
are the accounts previously serviced by the 
defendant. You can find that property having 
a value under the statute, because they are 
valuable to or wars valuable to 21-44 Pood 
Corporation. 

If you find beyond a reasonable doubt that 
the defendant caused the 21-44 Pood Corporation 
to give up its right to service a Waldbaum 
account, then this element of the offense would 
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be satisfied. 

The second required element la that 
the defendant muat have induced hla victims 
to part with their property by means of ex¬ 
tortion. I've already read that definition 
to you. But I'll read it to you again. 

"The term 'extortion' means the obtaining 
of property frost another with his consent 
induced by wrongful use of actual or threatened 
force. violence or fear.” 

So to find the defendant guilty of this 
offense, you must find that he obtained property 
from his victims by means of his wrongful 
use of actual or threatened force. violence, 
or fear; that is. if you find that he attempted 
to burn the truck or blow up the truck or did 
other aots of violenoa or said things in the 
light of tiie state of mind of the owners of the 
corporation that were designed to eause them to 
be fearful or to believe that violence would be 
threatened, then you could find that that 
almost was satisfied. 

Ihird and final element which you must 
determine, that the Government has proved beyond 
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a reasonable doubt. Is that in carrying out his 
extortion, defendant delayed. Interrupted, or 
adversely affected interstate commerce in any 
way or degree -- even to a minimal degree. 

You may find the presence of such interstate 
commerce in the movement of bagel Ingredients 
such as flour and i-alt and yeast from other 
states to 21-44 Food Corporation in New York, 
if youfind that such movement has been proven 
beyond a reasonable doubt. 

You don't have to prove any major dis¬ 
ruption or adverse effeot and the interstate 
commaroe does not have to be reduced. It's 
enough if it is shifted from one supplier to 
another or from one purchaser to another. 

Thus, if flour were going from New Jersey 
to 21-44 Feod Corporation in New York in order 
to service Waldbaun accounts and, as a result 
of extortion, it went to the defendant or 
another bagel bakery, then cosneroe would be 
adversely affected. 

It doesn't seem to me there Is any 
serious question about the fact that 21-44's 
closing reduced interstate ocnaarce or affected 
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it witnin tha Meaning of the statute, fo 
that the critical issue is whether 
defendant's acts and fear of hie. beyond a 
reasonable doubt, caused the closing — at 
the tine of the closing in July — and whether 
the defendant did certain aots, primarily the 
alleged setting of the firs to the truck. 

Again, the three elements arei That 
the defendant, Benjamin 8ohwartsberg, regained 
the business of sellingbagels and blalys to 
one or more of the Walfttaei stores from the 
21-44 Corporation. 

Seoond, that he obtained this business 
by the use of actual or threatened foroe, 
violence, or fear. 

And, third, that by his actions, affected 
shipments of any ingredients of bagels from 
outside the State of New York to 21-44 Pood 
Corporation• 

Obviously an important aspect of 
your duties hers is to determine the credibility 
of the various witnesses and to decide how 
muah weight should be given to what they say. 
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In weighing testimony of a witness, you 
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may consider the relationship of the witness 
to the Government or to the defendant, his 
bias or interest in the outcome of the case, 
his or her manner while testifying, the 
intelligence or condor of the witness as you 
observed it, the extent to which the testimony 
has been worroborated or contradicted by other 
credible evidence and inconsistencies within 
the testimony, and wheth^ • the testimony was 
changed during the course of the examination 
or from the time of the Grand Jury statements 
to now. 

Inconsistencies or discrepancies in 
a witnsjs, in a witness's testimony or between 
the testimony of different witnesses may or 
may net cause you to discredit the witness and 
the testimony, because two or more persons 
witnessing an accident or a transaction may 
see or hear it differently or may recollect 
differently with respect to it. 

Failure of recollection on details is 
not an uncommo n experience, but you have to 
decide whether in view of the importance of 
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the matters here and the circumstances. 
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discrepancies should load you to disbcliava 
a witness. 

In weighing tha offset of a discrepancy# 
consider whether the discrepancy resulted from 
an innocent error or intentional falsehood. 
After asking your judgment on that matter# 
you then will have to give eaoh witness's 
testimony or any part thereof such weight as 
you nay think it deserves# bearing in mind that 
a witness may be mistaken or even may testify 
falsely as to part of what he says and may be 
testifying truthfully to other parts. 

If you believe a witness has willfully 
sworn falsely with respect to part of his or 
her testimony# you are entitled to disregard 
his or her testimony in whole or in part. 

But# as I explained to you# this is a matter 
for you to choosing and deciding what witnesses 
and what part of the witness's testimony you 
should believe. 

You are entitled to your own opinion# 
but you should exchange views with your fellow 
jurors and listen carefully to each other. 
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While you should not hesitate to change your 
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opinion# if you art convinced that your 
original assessment was wrong# remember 
the decision should be your own ultimately. 

Any verdict must be unanimous. Your 
oath sums up your duty and# that is# without 
fear or favor to any person# you will well and 
truly try the issues before these parties 
according to the evidence given to you in court 
and according to the laws of the United States 
as I have just explained them to you. 

Now# gentlemen# if you will come on the 
side bar# in ease I have misspoken or left out 
anything# X would appreciate it. 

(The foregoing side-bar conference out 
of the hearing of the jury ensued:) 

NS. KSSTNBAUM: X have no exceptions. 

NS. SHANLEYI No exceptions# your 

Honor. 

(Whereupon, the side-bar conference 
then concluded.) 

ns coo st t All right, i will now# 

with the ooneent of counsel# release the 
alternate jurors. Thank you very much# 
gentlemen. You won't be needed. Please do 
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not discuss this case with each other or 
anybody else until the verdict cones in. 

Is that clear? would you report downstairs, 
please, and get further instructions. Thank 
you. 

(Whereupon, the alternate jurors 
were excused.) 


THE COURT: Now, will the narahaIs 

cone forward, please. I'd like you to hear 
the aiarshal sworn so you understand their 
function in this matter. 

(The marshal was sworn by the Clerk 
of the court.) 


THE COURT: Now, we do have a 

stenographic record. It has not been reduced 
to typing. If you want any specific testimony 
read baak, the foreman will send the note in 
with the marshal. Out bear in mind that it's 
difficult to read this material back, it's 
difficult to obtai lit it. So if you can keep 
those requests to a minimum, I would appreciate 
it so we don't have to try and read bade all 
the testimony. And if you can be very specific 
about what you want, that will be helpful to 


4 






Jury charge 


674 


us* If you want any or all of the exhibits* 
send in a note and we'll be pleased to send 
them in to you. 

The clerk will provide you with pencils 
and paper and if you want anything else* give 
the marshal a note and we will attempt to get 
it before you. 

You may now retire and consider your 
verdict. Thank you. 

(Whereupon* the jury then retired to 
deliberate on a verdict.) 

THB COURT: All right. Gentlemen* 

would you mind* please* stacking all of your 
exhibits actually in evidence on the table* 
the side table sobm place* so that in case 
they call for them* we can send them in as 
quickly as possible. 

(Whereupon* at 4:40 p.m. a note was 
sent out by the jury.) 

THB CLERK: Juror's note marked as 

Court Exhibit 4. After no objections by counsel* 
the nots reads* "Could we have the street maps?" 

If there are no objections by counsel* 
the map is to go in* it is to be given to the 
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2 

marshals and taken in by the marshals. 


3 

MR. SHAN LEY: Let the rsoord show that 


4 

counsel and X agree that this is the street 


5 

map. 

“ 

6 

MR. KESTNBAUM: That is correct. 


7 

(Whereupon, the jury continued to 


8 

deliberate# and at 5 o'clock p.m. the following 


9 

occurred# in the absence of the juryi) 


10 

THE COURTi Sit down. The marshal 


11 

wants to know what we should do with the jury. 


12 

I usually don't like to hold them in this 


13 

neighborhood. At what time will it get dark 


14 

now? 


15 

THE MARSHAL: Now around 6:30. 


16 

THE COURT: X usually like to let them 


17 

go before dark. But we can hold them latet. 


18 

but then we have the problem of whether to bring 


19 

them in tomorrow or whether to keep them over¬ 


20 

night in a hotel. 


21 

What's the view of the defendant? 


22 

MR. KE8TNBAUM: X would leave it to 


23 

your Honor's discretion. X have no set 


24 

on it. 


25 

THE COURT: What's the Goverarert* a 
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view? 

MR. SHANLEYt I'll join with the 
defendant in that, your Honor. 

MR. KESTNBAUM: Your Honor has solved 
all the problems we have had so far. 

THE COURT» The others I can solve 
because it's a matter of law. Well. I think 
what I'll do is bring them in at 6 o'clock and 
ask them shat they would like to do because they 
may be very close to a verdict then, in which 
case it's senseless to send them hosts. They 
may want to send out for sandwiches or some¬ 
thing. why don't we do it that way. If they 
don't come in. I'll hold them not beyond 9 
o'clock and then I'll bring them in tomorrow. 

So you will have to provide for that contingency, 
although I think they will coma in. 

MR. KBSIMBAUMt I think there's going 
to be a verdict. 

MR. SHAHLEYs It's Friday afternoon. 

THE COURTi I'd rather not bring 

them in tomorrow. I don't think it's a good 
idea to let it go over the weekend, too many 
things can happen. 
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(Wharaupon, at 6 o'clock p.m. a nota 
waa aant out by tha jury.) 

THE CLERK: Jurors' not* markad 

aa Court's Exhibit 5. 

THE COURTS Bring in tha jury, plaasa. 

(Tha jury entered tha courtroom.) 

THE COURTS It's a littla aftar 

6, ladias and gantlaman. Wa hava a nunbar of 
altarnativass 

You caui continua sitting, in whiah casa 
tha saarshal will taka whatavar massagas you 
wihs transmittad and transmit thaw to your 
homas or whoavar you wou3d Ilka to transmit 
than to. 

i 

Or wa can laava shortly with or without 
mss sagas and ooam in tomorrow, or wa can 
oontlnua dslibaratlng into tha avaning, if 
you arm going out to dinnar or hawing dinnar 
sant in. 

Mould you oonsldar what you would lika 
to do and 1st ms know, dapandlng on how closa 
you ars to a daolsion, you ought to maka a 
daolslon yoursalf. But wa will prooaad with 
tha oasa tomorrow if you lika or this a waning, 
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whichever you prefer. Would you retire and 
let me know what your pleasure is• 

(Whereupon, the jury withdrew from 
the courtroom.) 

(Whereupon, at 6il5 p.m. the following 
occurred *) 

THE COURT* The Clerk will mark 

this note saying "We are planning to deliberate." 

I'm sending in a message that says you 
may send out messages to be delivered by the 
telephone and/or orders for coffee or a light 
snack. 

Any objection from counsel? 

NR. KESTNBAUM* No, your Honor. 

MR. SHANLEY* No, your Honor. 

THE COURT* Please mark it as a 

Court exhibit and hand it to the marshal to 
be delivered to the jurors. 

THE CLERK* Note marked as Court's 

Exhibit No. 6. 

(So marked.) 

(Whereupon, at 6*50 p.m. the following 
occurred*) 


23 


THE CLERK* 


Jurors' notes for 
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2 

telephone calls marked as Court's Exhibit 


3 

No. 7 • 


4 

(So marked.) 


5 

(Whereupon, at 

8 o'clock p.m. ths 

6 

following occurredi) 


7 

TUB COURTi 

Did you mark the note? 

8 

THE CLERK* 

No. Jury note marked 

9 

an Court's Exhibit 8. 


10 

(So marked.) 


11 

THE COURT* 

Bring in the jury. 

12 

(The jury entered the courtroom.) 

13 

THE COURT* 

Now, Mr. Foreman, X 

14 

understand that you have reached a verdict? 

15 

JURY FOREMAN* 

Yes, we have. 

16 

THE COURT* 

Mr. Clerk, would you 

17 

take the verdict, please. 

18 

THE CLERK* 

Mr. Foreman, ladies and 

19 

gentleman of the jury. 

how do you find the 

20 

defendant, guilty or not guilty? 

21 

JURY FOREMAN* 

Guilty. 

22 

THE CLERK* 

Mr. Foreman, ladles and 

23 

gentlemen of the jury. 

as ths Court has reosivsd 

24 

your verdict, you say 

you find ths dsfendant 

25 

guilty and so say you 

all. 
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Jury polling 680 

THtt COURT* Poll the jury , please. 

THE CLBRKt You have hoard the 

verdict as the Court has received it. Nov, 

Juror No. 1, is that your verdict, yes or no? 

JUROR NO. It Yes. 

(Nhereupon, all the jurors were polled 
by the Clerk of the court, and the verdict 
was unanimously affirmed.) 

THE CLERKS So say you all. 

THE COURTS Gentlemen, is there any 

reason why the jury should not new be discharged? 

MR. KBSTNBAUMs There is no reason that 
X have, yoru Honor. 

THE COURTS Ladies and gentlemen, 

you are now discharged. Thank you for your 
assistance. Would you report, please, at 
9s30 on Tuesday morning in the jury room. 

Will any of you need assistance in getting 
home? Do you want a marshal to accompany you 
to the station? All right. Will the marshal 
arrange with the jurors so they are accompanied 
to a suitable place. 

THE MARSHALS Yes, your Honor. 


25 


THE COURTS 


The 


ihal will arrange 
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it with you in tha jury room. Thank you, 
ladiaa and gmntlaman. 


4 

(Wharaupon, tha 

jury waa dlachargea.) 

S 

MR. KESTNBAUNs 

Your Honor, may Z 

6 

raaarva all motion* until tha data of aentence? 

7 

TBS COURT i 

Mall, Z auppoae therm'a no 

8 

raaaon why you shouldn 

't if you arm going to 

9 

■taka Motions that raquica a good daal of 

10 

thought. 


11 

MR. KESTNBAUMs 

Z aak that ball be 

12 

oontinuad. 


13 

THE OOURTs 

Any objection? 

14 

MR. 8HAMLETs 

Mo objection, your Honor. 

13 

THB COURTS 

Bail la continued. One 

16 

of tha oondltions ia that tha dafandant stay 

17 

•ray from all witnaasas and maabera of thair 

18 

family. Za tlufc clear. 

air? 

19 

THB DBFENDAMTs 

Yea, your Honor. 

20 

1HB COURTS 

Z auppoae tha dafandant 

21 

ought to ooasa in Monday ao wa can bagrin tha 

22 

probation import. If 

you Inform him and have 

23 

tha probation report begun Monday morning, it 

24 

will taka aeven 

or eight waaka to flnlah 

25 - 

a probation Report and we'll gat in touch with 
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1 

THE CLERKt United States of America versus 


2 

Benjsain senwartsberg, for sentanoe. 


3 

ME. KESTNBAUMt Good morning. 


4 

My name is Nathan Kestnbaum, 51 Bast 42nd 


3 

Street,appearing for the defendant. 


6 

MR. SRAHLEYt Richard L. Shanley. Good morning. 


7 

gentlemen. 


8 

MR. KESTNBAUM: Your Honor, Z reserve my motion 


9 

to set aside the verdict, as you may recall. 


10 

I move to set it aside on this groundt 


11 

Conceding that reputation evidence is admissable 

' 

12 

in this case, for the sake of argument, I think the 


13 

prosecutor went far beyond that, and where the issues 


14 

were closely contested Z don't think they had a right 


15 

to show that the defendant was involved in breaking 


16 

glasses and throwing rocks. Z think the evidence 


17 

that similar rocks were in the area where he lived 


18 

was entirely out of order. 


19 

THE COURT« What did we do with those rocks 


20 

from his area? 


21 

DidZ let that in? 


22 

MR. SHANLEYi As a rule, your Honor, as a rule, 


23 

your Honor, you would let it in, it was testified to; 


24 

however Z think you directed the Jury not to, after 


23 

we were not able to show there was connection, a direct 



% 
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connection with the rocks and ths defendant, I think 
you directed the Jury to disregard the testimony• 

THS COURT* X don't have & dear recollection 
and X don't have the record before me. 

NR. KE8TNBAUM: Then there was ouch talk about 
the slashing of tires on the part of the defendant, 
there was even testimony that an objective — 

THE COURT* X don't recall any testimony like 

that. 

MR. 8HANLffY: No, your Honor, the testimony was 
by the witness Darrel Steinberg the#his tires had 
been punevored, and you allowed that In. 

He testified about over a dosen times through 
the summer of 1970, during the period — 

the COURT* Yes, this case Involved a very 
serious question whether they were closing up because 
they were In fear, or they were closing up because of 
some financial reverses, and X allow a fair degree of 
f**edor« because of the way the Issue ess posed on the 
state of adnd of the main witness. 

mss a difficult ease but X thought your client 
was protected by ay Instructions. 

X do not have the reoord before me now and it Is 
not being presided, so It Is very difficult to Intelli¬ 
gently pass on these questions. 












MR. KBSTNBAUM: There was just one other natter, 
your Honor, that was with relation to what one of the 
witnesses, I think it was Darrel Steinberg, said, what 
he thought was a bomb — 

THE DEFENDANT SCHWARTJ5BERG: Richie Fischer. 

MR. KESTNBAUM: Yes, Richie Fischer. 

I think the cumulative affect of these natters 
which did not deal with reputation or anything along 
those lines but rather tended to show positive acts 
on the part of the defendant, they will have tipped 
the scales against him. 

THE COURT: Well, I understand that this is 
a difficult problem. The cases go in a variety of 
ways. The specific fact situation and the rulings 
of the Court on the specific evidence become critical. 

I must say, without myself being critical of 
you, I find it is strange that having been given all 
of this time Z am now presented with a difficult notion 
without a brief or an affidavit or a supporting docu¬ 
ment. 

Have you asked the reporter for a transcript? 

MR. kesnbaum: I didn't order a transcript, your 

Honor. 

THE COURT: Well, I must, with all due respect, 
in flaw of ihe report indicating Mr. Schwertsberg’s 
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physical condition say that I find this so strange 
that it concerns ny position which I would have asserted 
in any event that the defendant was fully protected 
and there is no basis wnatsoever for this notion. 

The notion is denied. 

MR. KESTNBAUM) Alright. 

Your Honor, nay I see the probation report? 

THE COURTi Of course. 

* have a confidential memorandum on top of 
this pro atlon report. 

If I an not going to show it to defense counsel 
then Z an not going to use it. 

Hhat is the position of the probation office? 

THE PROBATION OFFICERt Tour Honor — 

THE COURT) You nay consult with the United 
States Attorney if you would like to. 

TEE PROBATION OFFICER) Yes. I think I should. 

THE COURT) Show it to jhln end consult with him. 

I'n going to give counsel the rest of the pro¬ 
bation report plus the very substantial number of letteri 
thatl have received on the defendant's behalf. 

They will be narked as a Court's exhibit. 

Please. 

the CLERKi Court's Exhibit 1. 

THE COURT) See if you can staple all of these 


j 






exhibits together or else put e rubber bend around 
then. 

Bold that, would you, pleaee. 

THE PROBATION OFFICER: TOUT HOnor, Since X 
an unaware of the what the usual procedure is in this 
natter, I don't think he should see it and you oan 

disregard it. 

THE COURT* Alright. 

I will not regard that. 

Mark it, howe v er, eo in case the Court of 
Appeals wishss for saa» reason to look at it, it 

will be available. 

Nark this as court's Exhibit 2. 

THE CLERK* Court's Exhibit 2- 
the COURT: Please seal it. 

It will not be kept in ny chambers. 

X have, however, Xshoold like to say for the 
record, looked at it because X did not know what was 
in it when it oan to ns, that X have forgotten noet 
of it exoept to rooall that was enough in it that X 
thought the defendant Should aee it ao ha nay use it. 
80 X will ignore what X rensnber. 

Xt will be in the Clerk'a Office if it is 
ne e ded for Appeal. 

We will take a short recess while you examine 
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the documents. 

Okay. 

(A recess was taken in the Schwartzberg natter, 
and then it continued as follows:) 

THE COURT: Gentlemen: I will hear you now. 

MR. KESTNBAUM: Your Honor, Z have read the 
pre-sentence report, and of course, it is carefully 
prepared. 

1 have known the defendant and members of his 
fsadly for about fifteen years. 

There is one thing that has impressed me person¬ 
ally about the defendant, he has always been scrupu¬ 
lously careful to pay his obligations. Z don't think 
he owes money in this world, outside of the mortgage 
on his home and an official bank loan. 

Be has been in the bialy-bagel business for 
twenty years, and no one questions but that he has bean 
a hard-working family man while in that business. 

During the trial, some of the people whom he 
did business with and who testified against him, Z 
believe this was one of the manager's of tfaldbaum's, 
he testified to his decency as a business man. 

Be is fifty-eight years old, has a case of 
diabetes, and Z noted the medical report of his doctor 
that ha has an angina heart disease, and he has reached 
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the stage of hla career as to his state of health, 
your Honor, where time is a very valuable and precious 
thing. 

There is one thing that is not contained in the 

report: 

His son Teddy has been under extreme pressure 
and just the other day he had a bleeding from his eye 
which may cause a partial or total blindness in one 
eye, and it is very likely that he will be unable to 
continue the business. 

This casw was hotly contested, your Honor. 

There were physical aspects of it which to this day 
cause me to doubt the validity of the oharges against 
him, on its face, even though Z will oonoede that 
they were finally decided against him. 

Under all the fat ts and circumstances, your 
Honor, I urge that you exercise every possible clemency 
on behalf of the defendant. 

THE COURTt Does the defendant have anything 
he wishes to say? 

THE DEFENDANT SCHWARTZBSRG: I would like to 
say something, your Honor, but could I — well it seems 
like an informal sentencing, I would prefer to speak 
after the United Staten Attorney speaks. 

THE COURT: Is there anything you want to say? 


4 
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MR. SHANLEY: Your Honor, I think theevidence 
that case out at tha trial shows a premediated crime 
of a vary severe nature and the government feels that 
the punishment of this crime should be commensurate, 
and I feel incarceration is required, not required 
but would be, would be an apt punishment in this case, 
a substantial incarceration. 

THE COURT: Does the Probation Officer have 
anything to say? 

THE PROBATION OFFICER: No, your Honor. 

THE COURT: I will hear you now, Mr. Schwarts- 

berg. 

Do you wish to read your statement? 

THE DEFENDANT SCHWARTZBERG: Yes, I would. 

THE COURT: By all means. 

THE DEFENDANT SCHWARTZBERG: Your Honor, while 
waiting the continuance of my trial, I witnessed 
numerous sentencing by your Honor. I saw that most 
all defendants had the closest kin speak in their 
behalf. I chose to have my wife and children not to 
appear here. 

I saw the plaintiff and many witnesses swear 
to speak to the truth and nothing but the truth, and 
then sit down and innediately wipe their imaginary 
fingerprints from the Bible and cosedt outright perjury 



1 
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I'm sura your Honor was aware of theinconaisten- 
cies in the testiimmy presented against as. 

X aa narely a statistic to the aabitious head 
of the Organised Crisa and Task Toros of this Eastern 
District. 

Were I an ordinary citizen seen without previous 
criminal record, this case would have remained under 
the jurisdiction of the state. Mr. Shanley bore me 
out when in summation he said. "Sure# they are going 
out of business but Benjamin Schwartsberg did not knew 
that when he set the truck on fire#" and therefore 
the United State Government admitted thatl did not 
put them out of business# but they indicted me for the 
same which in my opinion# to use an old cliche is to 

make a federal case out of it. 

Tour Honor# you have my criminal record before 
you and to avoid being repetitious X explained saas 
in ay letter to you which you have gracefully acknow¬ 
ledged receiving. 

Xf twenty-two yuars of conducting myself in a 
lawful wanner does not constitute rehabilitation# then 
I say probation and parole is hypocritical and its 
use is only to alleviate crowded prisons, but the sen¬ 
tence always remains. 

X ask your Honor to meditates 





/ 
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an outpouring of letttrs on bthilf of a defendant > 
except om or two# and these lattara aaan to indicate 
that thedefendant haa bean a vary rasponaibla and 
credibla businessman for the last twenty years. X 
have read the vary interesting latter of thedefendant 
himself explaining how he got into the business. 

On the other hand when we consider thetestimony 
that we have had in the case, and there is a prior 
serious record although there is the indication of 
rehabilitation within the last some years, and based 
on th e conviction record the last conviction was in 



1952 — 

THS DEFTNDAHT SCHWARTSBBRG * '51, yOUT Honor. 

thb COURT* It says here 4/23/52, when you were 
36, when you were sentenced. 

How the crime is a very serious one. The Jury, 
after what I consider to be a fair trial and in a 

, f 

difficult case found the defendant guilty. 

I don't know whether you are guilty or not, 

it is not my role in this — 

the defendant schwartsbbrg* I understand that, 

your Honor. 

THB COURT (Continuing) i In this procedure. 

I assume that the jury was right, X have to. 

It there are any errors in the trisl, the Court 
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of Appeals can correct them. 

Onthe oasis of what I have heard, I haven't been 
convinced that there are any errors, if I were, X would 
grant a new trial. 

But it seams to me you did get as fair a trial 
as was possible to get under these circumstances. 

The judges met and discussed it, the sentences 
proposed varied from ten years, three years, eight 
years. 

In view of the age and the health of the defen¬ 
dant, however, I think such a long prison term would 
be unrealistic. 

Under a split sentence the longest term I 
can give would be six months. 

It does seem to me that a split sentence is 
what is called for, so I am sentencing the defendant 
to ten years, to serve six months, with a $10,000 fine. 

Any questions? 

MR. KESTNBAUM: Mo, your Honor, may X, may X 
move at this time that bail be continued. 

There will be a prompt appeal here. 

THE COURT: Yes. 

One condition of the sentence is that you cut 


25 


off your connections with the Union except that you 
deal with the Union as an eaployer. 
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1 

Z don't want you running two sides of tha fanoa. 


2 

Put of tha testiaouy to aa to indieata 


3 

that you operated aa a unionisar aa wall. 



defendant SCHWARTSBBRQi wall, your Honor, alnoa 



Z wasn't permitted to taka tha stand. — 



THE COURT: You war* permitted by tha Court. 


7 

you naan you ohosa not to taka tha atand. 


8 

DHPBHDAHT SCHWARTBERC i Z ohoaa not to taka tha 


9 

stand, it wasn't explained to your Honor, to tha Court, 


10 

why Z had not with that particular party, Z believe 


11 

his nan was Stainer, Z naan that was tha only tins 


12 

that Z did aot for tha union on tha Union's roquast. 


13 

the COURT! Z don't want you doing it anyuoca. 


14 

Z don't want you acting for tha Union, you just run 


15 

your own business, and that is all, because there can 


16 

be no violence at all, if there is any it will be a 


17 

violation of tha probation. 


18 

THB DStEHDAHT 8CHWARTSBEBO: 2 understand that 


19 

your Honor. 


20 

THB COURT! You oan go to jail for tan years. 


21 

and Z an serious about tha tan year term if you slip 


22 

at all you are in for tha whole tan years. 


23 

Zb that clear? 


24 

THB DEPENDANT SCHWARTSEBROt Ye*. 

1, 


25 

|| 

■ ra cooari Anythin, further? 



i ‘ ■ 
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MR. XBSTNBAUM: Nothing further. 

THE COURT: Anything from the Government? 

MR. SHANLEY: No, your Honor. 

MR. KBSTNBAUM: Thank you. 

MR. 8HARLEY: Bail will be continued? 

THE COURT: Bail continued. 

See if yon can expedite the appeal. 

MR. KBSTNBADM: Z will, your Honor. 

THE COURT: You had better order the transcript 
otherwise you can't expedite anything. 

Z understand, Mr. Schwartsber, you are entitled 
to take an appeal, and if you cannot afford a lawyer 
the court will appoint one for you. 

THE DEFENDANT SCHMARTEBERG: Z understand that. 

THE COURTS Do you have any questions? 

THE DEFENDANT SCHMARTEBERG: No, sir. 

THE COURT: Thank you, gentlemen. 

THE DEFENDANT SCHMARTEBERG: Thank you. 

MR. KBSTNBADM: Thank you. 

THE COURT: Z also don't want you to divest 
yourself of assets so you cannot pay the fine during 
this period. 

MR. KBSTNBADM: There won't be anything like 
that, Z can assure you of that. 

THE COURT: Alright. 

MR. KBSTNBADM: Thank you, your Honor. 






















